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CHAPTER |
INTRODUCTION TO EVIDENCE
A. General. It has long been recognized that a legal proceeding is one of

the most important events in the lives of those who gain or lose by its
outcome. Hence, the information received by those charged with deciding the
facts in a particular case should be the most reliable, trustworthy, and
accurate available. To guarantee that this information met those standards,
certain rules of evidence evolved. Literally hundreds of years were consumed
in this process and, indeed, the ptocess continues in our courts today. By
a gradual process, as rules of evidence are developed to meet new situations,
they are incorporated into the law of evidence.

When speaking of "the law of evidence,” one does not refer to a single
set of laws contained in a particular book; the faw of evidence is to be found
in the constitution, statutes, court rules, court decisions, scholarly writings,

and administrative decisions -- to name some of the major sources.
8. Sources of the law_of evidence. Because the chief focal point of our

disrussion of the law of evidence is its application in the military, an arm of
the Federal Government, the basic source, as would be expected, is to be
found in Article |, Section 8, of the U.S. Constitution: "The Congress shall
have Power ... To make Rules for the Government and Regulation of the land
and navai Forces ...." For anyone familiar with the Constitution, this might
seem odd in view of the fact that Article Il addresses itself to the judiciary.
The answer lies in the fact that military courts are Article | courts, not Article
111 courts; in other words, they derive their existence -- at least indirectly -
- from Article 1 of the Constitution, whereas a Federal District Court, which
also tries criminal cases, derives its power from Article 1!l of the Constitution.

Pursuant to Article |, Section 8, Congress enacted the Uniform Code of
Military Justice (UCMJ), which contains a number of articles dealing with
evidentiary matters. Article 36, UCMJ, is the key that opens the door to the
military law of evidence. It vests the President of the United States with
power to prescribe the rules of evidence for the military.

The President has done this in the Manua!l for Courts-Martial, 1984
[hereinafter MCM], which incorporates a change promulgated in September 1980
concerning a new body of rules in the mold of the present Federal Rules of
Evidence, which are the rules followed in the Federal district courts. These
Military Rules of Evidence [hereinafter Mil.R.Evid.] are found in Part IIl,
MCM, 1984. Although the bulk of evidentiary rules are set forth in this
section of the MCM, other chapters of the MCM deal with matters related to
the law of evidence as well.
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Where the Military Rules of Evidence do not prescribe an applicable rule, .
one may look to Mil.R.Evid. 101(b). This rule permits reference to the rules
of evidence followed in 1. S. district courts (the Federal Rules of Evidence) or
the rules of evidence at common law (the law of a country based on custom,
usage, and judicial decisions), as long as these two sources are not inconsis-
tent with or contrary to the provisions of the UCMJ or the MCM.

The MCM, either in Part Ill or in other sections, could not interpret
every possible point of law relating to evidence. This is a continuing process.
For that reason, the Courts of Military Review and the Court of Military
Appeals were established to interpret points of law on particular issues. In
effect, then, they have the function of making new law through their interpre-
tation of existing law. |If a point of law is not covered in the MCM -- or if
it is not clear -- in many instances, military trial courts will be able to refer
to the decisions of these appellate courts to discover what the law is.
Therefore, in addition to the MCM, the military judicial system itself is a
source of the law of evidence.

Finally, other sources of the law of evidence are to be found in Federal
court decisions interpreting rules of evidence; opinions of the Judge Advocates
General; various administrative publications such as U.S. Nayy Regulations,
1973, the Manual of the Judge Advocate General of the Navy, the Naval Military
Personnel Manual (for Navy) or the Marine Corps Individual Records
Administration Manual (for Marines) and various orders and instructions; the

decisions of state courts; and, finally, scholarly works on evidence.

During this course, our attention will be focused chiefly on three of the .
above-discussed areas: the UCMJ, the MCM, and decisions by the military's
appellate judiciary.

C. Applicability of the rules of evidence

Rule 101 of the Mil.R.Evid. makes the rules of evidence applicable to
general, special, and summary courts-martial. The Mil.R.Evid., except for the
privileges found in sections Ill and V, are not applicable at article 32 pretrial
investigations nor at proceedings conducted pursuant to Article 15, UCMJ.
Part V, para. 4c, MCM, 1984, however, requires that the accused’'s rights
against self-incrimination (article 31b) be explained at mast or office hours.

The purpose of a trial is to decide the "ultimate issue”; that is, the
innocence or guilt of the accused with regard to particular charges and
specifications. In order to resolve this issue, the government has the burden
of proving the accused’s guilt beyond a reasonable doubt by the introduction
of information or facts.

Besides the ultimate issue of guilt or innocence, there are other issues
which may arise at trial. For example, one right of the accused is to have
access to information the government possesses which pertains to his case; the
law of evidence operates to guarantee that this right is observed. If the
government has not allowed the defense to examine the information, the
government may be prevented from using it at trial.

1-2
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Without the law of evidence, the criminal trial as we know it could be a
very disorderly proceeding. Without it, information received at trial could be
unreliable and many oi the constitutional rights afforded an accused in a
criminal proceeding might not be given full effect.

D. Forms of evidence. Evidence can be divided into at feast three basic
forms: ral evidence, documentary evidence, and real evidence.

1. Oral eyidence. Oral evidence is the sworn testimony received at
trial. The fact that an oath is administered is some guarantee that the
information related by the witness will be trustworthy. If the witness makes
statements under oath which are not true, the witness may be prosecuted for
false swearing or perjury. There are other forms of "oral” evidence. For

example, if a witness makes a gesture or assumes a position in order to convey
information, this too is considered "oral” evidence. Generally, witnesses will
be able to relate what they actually saw, heard, smelled, felt, or taste , and
state certain conclusions they reached based upon these sensory perceptiors.

2. Documentary evidence. Documentary evidence is usually a writing
that is offered into evidence. For example, an accus~d is charged with making
a false report. The government, in order to prove its case, would want to
introduce the report in evidence. Another example involves unauthorized
absences. A servicemember is absent from his or her command. In order to
prove the absence, the government may introduce a properly prepared entry
from the accused's service record.

3. Real eyidence. Any physical object which is offered into evidence
is called "real evidence." For example, a murder weapon -- a pistol -- could

be offered to establish what means was used to take the life of the victim.

4, Demonstrative evidence. Although, strictly speaking, there are
three main forms of evidence, a hybrid category of real or documentary
evidence appears in the form of "demonstrative evidence.” A good example of

demonstrative evidence is a chart or diagram of a particular location. Often,
court members have problems forming a mental picture of a location or object
which is not readily available for introduction into evidence. A chart, diagram,
map, or photograph may be used in this regard to help construct a mental
picture of the subject matter. Partly documentary and partly real, svidence
in this form is frequently categorized separately from the three basic forms of
evidence,

E. Types of evidence. At trial, any form of evidence may be introduced to
prove or disprove a fact in issue. All evidence will operate to prove or
disprove a fact in issi~ either directly or circumstantially. Direct evidence
and circumstantial evidence are types of evidence and may take any of the
forms already discussed.

1. Direct eyidence. FEvidence is relevant if it tends directly, without
recourse to other inferences, to prove or disprove a fact in issue. For
example, a confession from the arcused is direct evidence of the offense
charged.
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2. Circumstantial__evidence. Circumstantial evidence, on the other '
hand, is evidence which tends to establish a fact from which a fact in issue

may be inferred. For example, a pistol found at the scene of the crime and

inscribed with the name "John Jones" is circumstantial evidence that he was

either at the scene or that the pistol is his. The pistol may not be his at all;

or this pistol which is his, may have been lost, stolen, etc.

Circumstantial evidence is not inherently inferior to direct evidence.
If the trier of fact is convinced of the accused's guilt beyond a reasonable
doubt, the fact that all evidence was circumstantial will not dictate an acquittal.
In fact, the reliability of eyewitness testimony (the most common form of direct
evidence) has been challenged by a variety of psycho-sociological studies and
experiments,

F. Admissibility of evidence. Apart from the forms and types of evidence
is the subject of admissibility of evidence, with which the remainder of this
course will concern itself. When will certain matters be admitted into evidence
and when will they not?

Admissibility depends upon several factors: authenticity, relevancy, and
competency. For evidence to be admissible, it must qualify with regard to
each of these factors.

1. Authenticity. The term authenticity refers to the genuine character
of the evidence. Authenticity simply means that a piece of evidence is what
it purports to be. To illustrate, consider the three forms of evidence. First,
with regard to oral evidence, consider the testimony of a witness. We know ‘
that his testimony is what it purports to be by virtue of the fact that he has
taken an oath to tell the truth, the whole truth, and nothing but the truth.
He identifies himself as John Jories. This is John Jones' testimony. Next,
consider a piece of documentary evidence (a service record entry for example).
How do we know that the service record entry is what it purports to be?
Sometimes the cu-todian of the record, the personnel officer, will be called to
“identify” the service record entry. He will testify under oath that he is the
custodian of the record and that he has withdrawn a particular entry or page
from the service record and that this is, in fact, that entry or page. Again,
it is established that the service record entry is what it purports to be. With
regard to real evidence, take, for example, a pistol which was recovered from
the person of the accused as the result of a search by 3 police officer. The
police officer is called and sworn as a witness. He gives testimony with regard
to the circumstances of the search. Finally, he is presented with the pistol
and he identifies it, perhaps from the serial number or perhaps from a tag he
attached to the pistol at the time it was seized. His testimony establishes that
the pistol is what it purports to be.

Testimony is not the only way to authenticate certain types of
evider .e.  For example, in the case of documentary evidence, a certificate
from the custodian may be attached to a particular piece of documentary
evidence. This "attesting certificate" establishes that the document is what it
purports to be. An "attesting certificate” is a certificate or statement, signed
by the custodian of the record, which indicates that the writing to which the
certiricate or statement refers is a true copy of the record. The "attesting

certificate” also indicates that the signer of the certificate or statement is the ‘
official custodian of the record. Once it is admitted in evidence, the certifi-
cate takes the place of a witness. In effect, the certificate speaks for itself.

1-4




Of course, another way to achieve authentication is to have the trial counsel
and the defense counsel agree that a certain item sought to be introduced into
evidence is what it puiports to be. The accused must consent to the agree-
ment. This type of agreement is called a "stipulation,” which must be accepted
by the court in order for it to be effective in the case.

2. Relevancy. Relevant evidence means evidence having any tendency
to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the
evidence. See Mil.R.Evid. 401. The question or test involved is: "Does the
evidence aid the court in answering the question before it?"

To demonstrate the meaning of relevancy, consider a situation in
which an accused is charged with theft of property of the United States. In
most cases, the fact that he beat his wife regularly would probably have
nothing to do with his theft of property of the United States. Therefore, any
testimony to this effect would be ohjectionable as irrelevant.

3. Competency. '"Competent,” as used to describe evidence, means
that the evidence is appropriate proof in a particular case. Several considera-
tions bear on this determination.

a. Public policy. First, the evidence sought to be introduced
must not be obtained contrary to public policy. An "exclusionary rule" is a
recognition by the courts that in certain instances there is a public policy that
requires the exclusion of certain evidence because of a counterbalancing need
to encourage or prevent certain other activity or types of conduct. The
exclusionary rule in action will be discussed at length in subsequent chapters
of this text as it relates to evidence obtained in violation of Article 31, UCMJ
(chapter 1l1), and evidence obtained in violation of the law of search and
seizure (chapter 1V). Additionally, public policy sometimes acts to further
certain relationships at the expense of excluding certain evidence (e.g., the
husband-wife privilege precludes under certain circumstances the calling of one
spouse to testify against the other). Similar privileges protect the relation-
ships of attorney-client and clergyman-penitent. There is no such protection
afforded in military law to a doctor and his patient.

b. Reliablility. A second exclusionary factor which relates to
competence is that of reliability. FEvidence which is hearsay (an out-of-court
statement offered in court for the proof of its contents) is considered unreliable
and is inadmissible. Exceptions to the hearsay rule are allowed only where the
circumstances independently establish the reliability of the evidence. With
respect to documentary evidence, the rules require that in most cases either
the original document or an exact duplicate must be offered to prove the
contents of the document; only if the criginal is lost, destroyed, in the
possession of the accused, or otherwise not obtainable, may other evidence of
the contents of a document be received into evidence. These rules exist with
one purpose in mind: evidence which is offered must be reljable.

C. Undue prejudice. The third consideration, with regard to
competence, rests in the area of undue prejudice. Here, certain matters (such
as prior convictions of an accused) or certain physical evidence may be
relevant, but their value as evidence may be outweighed by the danger they
might unfairly prejudice the accused by emotionally affecting the court
members.
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ADMISSIBLE EVIDENCE FILTE

Formula: A + R + C = AE
ORAL DOCUMENTARY REAL
1. The witness must 1. Witness 1. |dentifica-
be sworn 2. Self-authentication tion
3. Stipulations 2. Chain of
4. Judicial Notice Custody
5. Attesting Certificates

The offered evidence must assist the court
in determining an issue properly before it;
otherwise it is irrelevant.

l. Public Policy, e.q.,

AUTHENTIC

RELEVANT
1.
2.
3.
4.
5.
6.

COMPETENT

Self-incrimination
Marital Privilege

H - W Communication
Clergyman-Penitent
Communication
Attorney-Client
Communication

fllegal S & S
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Unreliability, e.qg.,

1. Hearsay

2. Opinion

3. Requirement of
original document

Undue Prejudice, e.g.

1. Prior convictions

2. Inflammatory matters

A.E

---- only Admissible

evidence may be
considered by
the court.
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CHAPTER 1l
THE LAW OF PRIVILEGES

A. Introduction to the faw of privileges

The law concerning privileges, found in Section V of the Military Rules
of Evidence, represents the President's determination that it is in the best
interests of the public to prohibit the use of specific evidence arising from a
particular relationship in order to encourage such relationships and to preserve
them once formed. For instance, it is considered to be in the public's best
interest that the institution of marriage be preserved. Therefore, as will be
explained in this chapter, evidentiary rules exist which prohibit, under certain
circumstances, compelling one spouse to testify against the other or the
disclosing by one spouse of confidential communications made between the
spouses during their marriage. Such prohibitions represent public policy
determinations that the rules of this privilege will foster the preservation of
the institution of marriage and, further, that the public need for the preserva-
tion of the marital bonds outweighs the benefits that would be obtained at
court if such prohibitions did not exist.

This section will explain several of the more common privileges recognized
by the military. Understanding these privileges is important because they
apply not only at courts-martial, but at administrative discharge boards, NJP,
pretrial investigations, courts of inquiry, and requests for search authori-
zation.

B. Husband-wife priyilege. Mil.R.Evid. 504.

1. As previously stated, the policy surrounding this privilege is that
the societal need to prevent the destruction of the marital relationship is
greater than the benefit that society would reap by the use of the testimony
of one spouse against the other, or the use of statements made in confidence
by one spouse to the other while married. Mil.R.Evid. 504 sets forth two
distinct privileges. One relates to the capacity of one spouse to testify against
the other (spousal incapacity). The other privilege relates to confidential
communications between the spouses while married.

a. Spousal_incapacity. Under this privilege, a person has the
right either to elect to testify or refuse to testify against his or her spouse,
if, at the time the testimony is to be introduced, the parties are lawfully
married. A lawful marriage will also include a common-law marriage if
contracted in accordance with the law of a state which recognizes common-law
marriages. If, at the time of testifying, the parties are divorced, or if their
marriage has been legally annulled, the privilege will not be available.
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Assume, for example, A commits a crime and is brought to
trial when lawfully married to B. B, if called to testify against A, may refuse
to testify against A. Conversely, B may elect to testify against A, even over
A's objection. The privilege to refuse to testify belongs solely to the witness
spouse, not to the accused spouse. |If A and B were married at the time A
committed the crime and, before A's trial, A and B were divorced, B would
have no privilege to refuse to testify against A, since this privilege is
permitted only if the parties are lawfully married at the time the testimony is
to be taken.

b. Confidential communication. Any communication made between
a husband and wife while they were lawfully married is privileged if the
communication was made in a manner in which the spouses reasonably believed
that they were conducting a discussion in confidence (i.e., the communications
were made privately and not intended to be disclosed to third parties). The
key concepts that trigger this privilege are: (1) The confidentiality of the
communication, and (2) the existence of a lawful marriage at the time the
communication was made.

This privilege may be asserted by either the testifying spouse
or the accused spouse. However, the privilege will not prevent the disclosure
of a confidential communication, even if otherwise privileged, if the accused
spouse desires that the communication be disclosed.

Assume A and B are lawfully married when A tells B, in
confidence, that he robbed a bank. B, if called to testify, even if she elects
to testify about what she observed, may assert the confidential communication
privilege and refuse to testify about what A told her in confidence. Also, A
may assert the confidential communication privilege and prevent B from
disclosing A's statement. The situation would be the same, even if A and B
were legally divorced at time of trial. Unlike the refusal to testify privilege,
the marital status of the parties at time of trial is irrelevant. As long as the
confidential communication was made while the parties were lawfully married,
the confidential communication privilege may be asserted.

2. Neither the privilege to refuse to testify nor the confidential
communication privilege exist if:

a. One spouse is charged with a crime against the person or
property of the other spouse or against the child of either spouse;

b. the marriage is a sham (i.e, the marital relationship was
entered into with no intention of the parties to live together as husband and
wife); or

c. the marriage was entered into to circumvent immigration laws.

C. Lawyer-client priyilege. _Mil.R.Evid. 502.

1. In order to uphold the public policy of encouraging open and
candid dialogue between a lawyer and client, the law recognizes a privilege
which generally prohibits the admission, in court, of confidential communication
made between the lawyer and the client.
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2. Under this rule, the client has the privilege to refuse to disclose
and to prevent any other person from disclosing confidential communication
made:

a. Between the client and/or the client's representative and the
lawyer and/or the lawyer's representative; or

b. by the client or the client's lawyer to a lawyer representing
another in a matter of common interest (a joint conference between clients and
their respective lawyers).

3. Not every confidential communication made between a lawyer and
client, or between those persons listed above, is privileged. Only those
confidential communications made for the purpose of facilitating the rendition
of professional legal services to the client are privileged under Mil.R.Evid. 502.
Confidential communications made between lawyer and client for the purpose of
facilitating the rendition of legal services are privileged, even if the lawyer
does not take the client's case or later withdraws from the case. If a client
charges the lawyer with malpractice or other improprieties in rendering legal
services, however, the privilege will no longer exist and the lawyer may
disclose the confidential communication. Also, the privilege will not apply to
situations in which the client reveals to the lawyer a plan or intent to commit
a fraud or other crime in the future. Discussion of past crimes, however, is
privileged under this rule.

4. As a general rule, a "lawyer” is a person authorized, or reason-
ably believed by the client to be authorized, to practice law. Both military
judge advocates and civilian lawyers fall within this privilege. The privilege
also may be applicable, however, in situations where the client reasonably
believes that he/she is consulting in private with a person authorized to
practice law even if the person consulted is not so authorized. It is therefore
important that nonlawyers, and command legal officers, not intentionally or
inadvertently hold themselves out as persons authorized to practice law.
Otherwise, the consultation/counseling session, etc., may be deemed to he
privileged.

5. As previously noted, confidential communication between the client
and the "lawyer's representative” are privileged. A "lawyer's representative”
is a person employed by, or assigned to assist, a lawyer in providing profes-
sional legal services. In the military community, personnel (such as legalmen
and Marine legal clerks), when assisting the military lawyer in processing a
client's case, are considered '"lawyer's representatives” and confidential
communication between them and the client or between the lawyer and legalman
or legal clerk would be privileged under Mil.R.Evid. 502.

6. The defense may request that the convening authority assign a
medical, scientific or other expert to assist in the preparation of the defense
case. Once assigned, the expert is considered to be a 'lawyer's
representative” for purposes of the lawyer-client privilege under

Mil.R.Evid. 502.
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7. The privilege may be claimed by the client, or by the lawyer or
lawyer's representative on behalf of the client. Unless the communication
relates to the commission of a claim of malpractice or other breach of duty of
the lawyer, only the client may waive the privilege.

D. Clergy-penitent privilege. Mil.R.Evid. 503.

1. Under this rule, a person has a privilege to refuse to disclose and
to prevent another from disclosing a confidential communication by the person
to a clergyman or to a clergyman's assistant, if such communication is made
either as a formal matter of religion or as a matter of conscience.

2. The rule defines a clergyman as a minister, priest, rabbi, or other
similar functionary of a religious organization, or an individual reasonably
believed to be so by the person consulting a clergyman. This definition lends
itself to a broad spectrum of interpretations. It is therefore difficult to
determine who may constitute a "similar functionary of a religious organization.”
Some guidance is provided by the Advisory Committee to the Federal Rules of
Evidence. With respect to the proposed Federal Rule of Evidence concerning
this clergyman-penitent privilege, the Advisory Committee noted that a "clergy-
man” is regularly engaged in activities conforming at least in a general way
with those of a Catholic priest, Jewish rabbi, or minister of an established
Protestant denomination, though not necessarily on a full-time basis. The
definition of "clergyman," in light of the Advisory Committee's considerations,
would not appear to be so broad as to include self-styled or self-determined
ministers.

3. The privilege may be asserted by the person concerned or by the
clergyman or clergyman’s representative on behalf of the penitent. It may be
waived only by the penitent.

E. Informant privilege. Mil.R.Evid. 507.

1. It is not uncommon, especially in drug cases, for an individual to
secretly furnish information to, or to render assistance in, a criminal inves-
tigation to a local, state, Federal, or military law enforcement activity. Such
an individual is considered an "informant” under Mil.R.Evid. 507.

2. Under this Military Rule of Evidence, the government is granted
a privilege to refuse to disclose the identity of an informant. The privilege
belongs to the government and may not be asserted by the informant. This
privilege only applies to the informant's identity. It does not apply to the
substance of the information rendered by the informant.

3. The government will not be able to successfully assert the privilege
if:
a. The identity of the informant had been previously disclosed;
b. the informant appears as a witness for the prosecution; or
c. the military judge determines, upon motion by the defense,

that disclosure of the identity of the informant is necessary to the accused’s
defense on the issue of guilt or innocence.
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F. Doctor-patient privilege. Mil.R.Evid. 501(d).

The Military Rules of Evidence do not recognize any doctor-patient
privilege. Statements made by a military member to either a civilian or military
physician are not privileged and, assuming such statements are otherwise
admissible, the statements may be disclosed and admitted into evidence at a
courts-martial. Information obtained while interviewing a member exposed to
the acquired immune deficiency syndrome (AIDS) virus, for treatment or
epidemiologic purposes, however, may not be used to support any adverse
personnel action. These adverse personnel actions include court-martial,
nonjudicial punishment, involuntary separation if for other than medical
reasons, administrative or punitive reduction in grade, denial of promotion,
unfavorable entries in personnel records, and a bar to enlistment.

G. Classified information

As a general rule, classified information is privileged from disclosure if
disclosure would be detrimental to national security. Classified information is
any information or material that has been determined by the United States
Government, pursuant to an executive order, statute, or regulation, to require
protection against unauthorized disclosure for reasons of national security.
The privilege may be invoked only by the head of the executive or military
department having control over the matter. When faced with a request for
disclosure of classified information, a convening authority should withhold the
information and seek the advice of the trial counsel or staff judge advocate.
Improper release of classified information waives the privilege and could
detrimentally affect national security.

H. Voluntary disclosure for drug abuse rehabilitation

Voluntary self-referral for counseling, treatment, or rehabilitation is a
one-time procedure that enables drug-dependent servicemembers to obtain help
without risk of disciplinary action. Disclosure of yse or_possession incident
to use will be considered confidential as long as the disclosure is solely to
obtain assistance under the self-referral program. There is no confidentiality
for disclosure of drug distribution. Any evidence obtained directly or deriva-
tively from a qualified disclosure may not be used at disciplinary proceedings,
on the issue of characterization of service in separation proceedings, or for
vacating previously suspended punitive action. Participation in the self-referral
program does not preclude disciplinary action or adverse administrative action
based upon "independent” evidence. Personnel in the program are subject to
valid unit sweep and random urinalysis inspections. The results of such
testing can be used for all disciplinary purposes.
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Military Justice

Study Guide
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Rev. 7/90
CHAPTER |1
THE LLAW OF SELF-INCRIMINATION
A. Article_31 of the Uniform _Code of Military Justice
1. Text. Article 31 provides a number of protections.
a. No person subject to this chapter may compel any person to

incriminate himself or to answer any questions the answer to which may tend
to incriminate him.

b. No person subject to this chapter may interrogate or request
any statement from an accused or a person suspected of an offense without
first informing him of the nature of the accusation and advising him that he
does not have to make any statement regarding the offense of which he is
accused or suspected, and that any statement made by him may be used as
evidence against him in a trial by court-martial.

c. No person subject to this chapter may compel any person to
make a statement or produce evidence before any military tribunal if the
statement or evidence is not material to the issue and may tend to degrade
him.

d. No statement obtained from any person in violation of this
article, or through the use of coercion, unlawful influence, or unlawful
inducement, may be received in evidence against him in a trial by court-
martial.

2. General_discussion. The concern of Congress in enacting article
31 was the interplay of interrogations with the military relationship. Specifi-
cally, because of the effect of superior rank or official position, the mere
asking of a question under certain circumstances could be construed as the
equivalent of a command. Consequently, to ensure that the privilege against
self-incrimination was not undermined, article 31 requires that a suspect be
advised of specific rights before questioning can proceed.

3. To_which__interrogators _does _article 31 apply? Article 31(b)
requires a “'person subject to this chapter” (UCMJ) to warn an accused or
suspect prior to requesting a statement or conducting an interrogation. The
term "person subject to this chapter” has been the subject of some .onfusion.
If this provision was applied literally, all persons in the military would be
required to give warnings regardless of their position in the command structure
or their involvement in a case. It is clear from the legislative history,
however, that Congress never intended a literal application of this portion of
the Code. Basically, all military personnel, when acting for the military, must
operate within the framework of the UCMJ. Thus, when military personnel act
as investigators or interrogators, they must warn a suspect under article 31(b)
prior to conducting an interview of the suspect.
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The warning requirement similarly applies to informal counseling
situations conducted in an official capacity. Statements obtained from an
accused or suspect wo'' | not be admitted in a subsequent court-martial unless
the "counselor” complied with article 31. United States v. Seay, 1 M.J. 201
(C.M.A. 1975).

On the other hand, when military personnel are acting in a purely
private capacity, no warning is required. For example, where Seaman Spano
questions Seaman Yuckel about Spano’'s missing radio, no warning is required,
assuming Spano’'s primary purpose is to regain his property. Yuckel's admis-
sion that he stole the radio will be admissible at trial, provided Spano did not
force or coerce the statement.

One Court of Military Appeals case indicated that if a person, out
of personal curiosity, questioned a suspect over whom that person had some
position of authority, the suspect must have been advised in accordance with
article 31(b) for the government to later utilize the suspect’s response. United
States v. Dohle, 1 M.J. 223 (C.M.A. 1975). Therefore, the private capacity
exception might not apply if the questioner is also in a known position of
authority over the accused. This question of whether the interrogator is in
a "position of authority” over the accused led to considerable confusion in
determining when the rights warnings were required. The Court of Military
Appeals clarified this situation in United States v. Duga, 10 M.J. 206 (C.M.A.
1981). In Duga, the court held that the article 31(b) warnings are required
if:

a. The questioner was acting in an official instead of a private
capacity; and

b. the person being questioned perceived that the inquiry
involved more than a casual conversation.

Unless both of the Duga requirements are met, article 31(b) warn-
ings will not be required for any statement made to be admissible. Thus,
where an undercover informant obtains incriminating statements from a narcotics
dealer, the statements usually will be admissible regardless of the absence of
warnings. Though the informant is acting in an official capacity, anything said
by the suspect regarding the drug transaction is obviously a casual conversa-
tion rather than perceived as a response to official interrogation.

4. Application to other__interrogations. The agents of the Naval
Investigative Service and the Marine Corps’ Criminal Investigation Division
must comply with article 31(b) in all military interrogations. This rule applies
with equal force to civilians acting as base or station police when acting as
agents of the military. Likewise, other civilian investigators, such as Federal
and state investigators, must warn an accused or suspect of his article 31(b)
rights when acting as agents of the military. Additionally, Article 8, UCMJ,
contains the following provision: "Any civil officer having authority to appre-
hend offenders under the laws of the United States or of a State, Territory,
Commonwealth, or possession, or the District of Columbia may summarily
apprehend a deserter from the armed forces and deliver him into the custody
of those forces.” With regard to FBI apprehension of deserters, the Court of
Military Appeals has specifically held that no article 31(b) warning was required
prior to such apprehension. United States v. Temperley, 22 C.M.A. 383, 47
C.M.R. 235 (1973).
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A close look at Temperley 1. necessary to see precisely what is
authorized. All that the court allowed to be done was to ask the suspect
questions about his identity without advising him under article 31. The FBI
agents here approached Temperley and asked him if his name was "Mr. John
Charles Rose,"” and he replied that it was. It was only after this conversation,
and the determination that "Mr. Rose” was actually Temperley, that he was
apprehended and taken into custody as a deserter wanted by the armed forces.
This initial conversation, including the use of the alias by the accused, was
held to be properly admissible evidence, relevant to the charges of desertion.
The court, however, also held that, once agents have taken the individual into
custody or otherwise deprived him of his freedom of action in any significant
way, appropriate warnings must be given -- including warnings as to counsel
rights -- if there is to be further questioning.

Civilian law enforcement officers are not required to give an article
31(b) warning prior to questioning a military person suspected of a military
offense, so long as they are acting independently of military authorities. In
such cases, the civilians are not acting in furtherance of a military investiga-
tion, unless the civilian investigation has merged with a military investigation.
Situations arise where a servicemember may be investigated by both Federal
and military authorities jointly. But, merely because a parallel set of investi-
gations are being conducted through cooperation by military and Federal or
state authorities does not make the civilians agents of the military. Thus, no
article 31(b) warning will usually be required of civilian authorities unless they
act directly for the military, or the two investigations are merged into one.

Does article 31 apply to interrogations of military suspects con-
ducted by foreign officials? Case law and the Military Rules of Evidence
indicate that, unless foreign authorities are acting as agents of the military or
the interrogation is instigated or participated in by military personnel or their
agents, no article 31(b) warning is required. Still, any statement given by
a suspect to foreign authorities must be voluntary if the statement is to be
used at a subsequent court-martial. Mil.R.Evid. 305(h)(2). Thus, if the
foreign authorities use physical or psychological coercion or inducements, the
suspect’'s statements may be held to be inadmissible.

5. Who must be warned? Article 31(b) requires that an accused or
suspect be advised of his rights prior to questioning or interrogation. A
person is an accused if charges have been preferred against him or her. On
the other hand, to determine when a servicemember is a suspect is more
difficult. The test applied in this situation is whether suspicion has crystal-
lized to such an extent that a general accusation of some recognizable crime
can be made against this individual. This test is objective. Courts will review
the facts available to the interrogator to determine whether the interrogator
should have suspected the servicemember, not whether he in fact did. Rather
than speculate in a given situation, it is far preferable to warn all potential
suspects before attempting any questioning.

6. When_are warnings_required? As soon as an interrogator seeks to
question or interrogate a servicemember suspected of an offense, the member
must be warned in accordance with article 31(b). An interrogation exists when
questioning, conversation, acts, or lack thereof, are intended to, or reasonably
likely to, elicit an incriminating response. Mil.R.Evid. 305(h)(2).
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7. What warnings are required? (Article 31(b) UCMJ)

a. Fair_uotice as to the nature of the offense. The question
frequently arises, "Must | warn the suspect of the specific article of the UCMJ
allegedly violated?" There is no need to advise a suspect of the particular
article violated. The warning must, however, give fair notice to the suspect
of the offense or area of inquiry so that he can intelligently choose whether
to discuss this matter. For example, Agent Smith is not sure of exactly what
offense Seaman Jones has committed, but he knows that Seaman Jones shot and
killed Private Finch. In this situation, rather than advise Seaman Jones of a
specific article of the UCMJ, it would be appropriate to advise Seaman Jones
that he was suspected of shooting and killing Private Finch.

b. Warning of the_right to remain silent. The right to remain
silent is not a limited right in the sense that an accused or suspect may be
interrogated or questioned concerning matters which are not self-incriminating.
Rather, the right to remain silent is an absolute right to silence -- a right to
say nothing at all. Concerning this point, the Court of Military Appeals has
said: "We are not disposed to adopt the view ... that Article 31(b) should be

interpreted to require ... that the suspect can refuse to answer only those
questions which are incriminating.” United States v. Williams, 2 C.M.A. 430.

9 C.M.R. 60, 62-63 (1953).

c. Warning regarding the consequences of speaking. The exact
language of article 31(b) requires that the warning advise an accused or
suspect that any statement made may be used as evidence against him in a

trial by court-martial. |In one older case, the interrogator merely advised the
accused that anything that the accused said could be used against him. The
words "in a trial by court-martial’ were omitted. The Court of Military

Appeals held that this was not error, reasoning that the advice was actually
broader in scope than the provisions of article 31. While this might be entirely
true, there is no excuse for lack of precision in language when advising an
accused or suspect of his rights. Many convictions have been reversed merely

because the interrogator attempted to advise an accused or suspect "off the top
of his head."

8. Cleansing warnings. When an interrogator obtains a confession or
admission without proper warnings, subsequent compliance with article 31 will
not automatically make later statements admissible. This is best illustrated
with the following example: Assume the accused or suspect initially makes a
confession or admission without proper warnings. This is called an "involun-
tary statement” and, due to the deficient warnings, the statement is inadmis-
sible at a court-martial. Next, assume the accused or suspect is later properly
advised and then makes a second statement identical (or otherwise) to the first
"involuntary"” statement. Before the second statement can be admitted, the
trial counsel must make a clear showing to the court that the second statement
was both voluntary and independent of the first "involuntary” statement.
There must be some indication that the second statement was not made only
because the person felt the government already knew about the first confes-
sion and, therefore, he had "nothing to lose” by confessing again.

The Court of Military Appeals has sanctioned a procedure to be

followed when a statement has been improperly obtained from an accused or
suspect. In this situation, rewarn the accused giving all warnings mandated.
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In _addition, include a "cleansing warning"” to this effect: "You are advised that
the statement you made on cannot and will not be used against
you in a subsequent tirial by court-martial." Although not a per se require-
ment for admission, this factor (i.e., a "cleansing warning") will assist the
trial counsel in meeting his burden of a "clear showing” that the second
statement was not tainted by the first. Therefore, it is recommended that
cleansing warnings be given,

Another problem in this area concerns the suspect who has commit-
ted several crimes. The interrogator may know of only one of these crimes,
and properly advises the suspect with regard to the known offense. During
the course of the interrogation, the suspect relates the circumstances sur-
rounding desertion, the offense about which the interrogator has warned the
accused. During questioning, however, the suspect tells the interrogator that,
while in a desertion status, he or she stole a military vehicle. As soon as the
interrogator becomes aware of the additional offense, the interrogator must
advise the suspect of his or her rights with regard to the theft of the military
vehicle before interrogating the suspect concerning this additional crime.

If the interrogator does not follow this procedure, statements about
the desertion may be admissible; but, statements concerning the theft of the
military vehicle that are given in response to interrogation regarding the theft
probably will be excluded.

9. "Statement” defined. Up to this point, the reader has probably
assumed that article 31 concerns "statements” of a suspect or accused. This
is correct, but the term "statement” means more than just the written or
spoken word.

First, a statement can be oral or written. In court, if the state-
ment were oral, the interrogator can relate the substance of the statement
from recollection or notes. |If written, the statement of the accused or suspect

may be introduced in evidence by the prosecution. Many individuals, after
being taken to an NIS office and after waiving their right to remain silent and
their right to counsel, have given a full confession. When asked if they made
a "statement” to NIS, they will often respond, "No, | did not make a state-
ment; | told the agent what | did, but | refused to sign anything.” Provided
the accused was fully advised of his rights, understood and voluntarily waived
those rights, an oral confession or admission is as valid for a court’s consider-
ation as a writing. Naturally, where the confession or admission is in writing
and signed by the accused, the accused will have great difficulty denying the
statement or attributing it to a fabrication by the interrogator. Thus, where
possible, pretrial statements from an accused or suspect should be reduced to
writing, whether or not the accused or suspect agrees to sign it.

In addition to oral statements, some actions of an accused or
suspect may be considered the equivalent of a statement and are thus protec-
ted by article 31. During a search, for example, a suspect may be asked to

identify an item of clothing in which contraband has been located. |If, as
indicated, the servicemember is a suspect, these acts on his part may amount
to admissions. Therefore, care must be taken to see that the suspect is

warned of his article 31(b) rights or the identification of the clothing is
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obtained from some other source. In most cases, however, a request for the
identification of an individual is not an "interrogation”; production of the
identification is not a ’statement” within the meaning of article 31(b) and,
therefore, no warnings are required. Superiors and those in positions of
authority may lawfully demand a servicemember to produce identification at any
time without first warning the servicemember under article 31(b). Merely
identifying one's self upon request is generally considered to be a neutral act.
An exception to this general rule arises when the servicemember is suspected
of carrying false identification. |In such cases, the act of producing identifica-
tion is an act that directly relates to the offense of which the servicemember
is suspected. The act, theretore, is "testimonial” and not neutral in nature.

In United States v. Nowling, 9 C.M.A. 100, 25 C.M.R. 363 (1958),
the accused was suspected by an air policeman of possessing a false pass. The
air policeman asked the accused to produce the pass; the accused did so and
was subsequently tried for possession of the false pass. The Court of Military
Appeals observed:

We conclude, therefore, that the accused’s conduct in
producing the pass at the request of the air policeman
was the equivalent of language which had relevance to
the accused’s guilt because of its content .... Under
such circumstances the request to produce amounts to
an interrogation and a reply either oral or by physical
act constitutes a “statement” within the purview of
Article 31.

25 C.M.R. at 364-65

Thus, when a servicemember is suspected of an offense involving
false identification, article 31 warnings are required prior to asking the
servicemember to produce the identification. Failure to give warnings will
result in the exclusion of the evidence obtained when the suspect produces
the identification.

Essentially the same situation occurred in United States y. Corson,
18 C.M.A. 34, 39 C.M.R. 34 (1968), except that there the accused was
suspected of possessing marijuana. Based upon a rumor that the accused was
in possession of certain drugs, he was told: "I think you know what | want;
give it to me." The accused produced the marijuana. His conviction was
overturned on the basis of the rationale in Nowling. The theory behind all of
these "testimonial act” cases is that a suspect may not be requested to produce
evidence against himself (self-incrimination) without being warned that he is
not required to do so.

10. Body fluids. From 1957 to October 1980, the same rationale which
has been applied to "testimonial acts” was also applied to the taking of body
fluids. Thus, prior to October 1980, the law had been that the taking of
blood, urine, and other body fluids required an article 31(b) warning to the
effect that the individual was suspected of a specific crime; that he did not
have to produce the body fluid requested; and that if he did produce the fluid
it could be subjected to tests, the results of which could be used against him
in a trial by court-martial. United States v. Ruiz, 23 C.M.A. 181, 48 C.M.R.
797 (1974). In United States v. Armstrong, 9 M.J. 374 (C.M.A. 1980}, how-
ever, the Court of Military Appeals ruled that the taking of blood specimens
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is not protected by article 31 and, hence, article 31(b) warnings are not

required before taking such specimens. In Murray y. Haldeman, 16 M.J. 74
(C.M.A. 1983), the Coi.1t of Military Appeals extended the Armstrong rationale
to urine specimens. The Military Rules of Evidence treat the taking of all

body fluids as nontestimonial and neutral acts and thus not protected by
article 31. Although the extraction of body fluids no longer falls within the
purview of article 31, the laws concerning search and seizure and inspection
remain applicable, and compliance with Mil.R.Evid. 312 is a prerequisite for the
admissibility in court of involuntarily obtained body fluid samples. See chapter
IV, infra. Furthermore, even though urinalysis results are not subject to the
requirements of article 31(b), they sometimes may not be admissible in courts-
martial because of administrative policy restraints imposed by departmental or
service regulations.

1. Other nontestimonial acts. To compel a suspect to display scars
or injuries, try on clothing or shoes, place feet in footprints, or submit to
fingerprinting does not require an article 31(b) warning. A suspect does not
have the option of refusing to perform tnese acts. The reason for this rests
on the fact that these acts do not, in or of themselves, constitute an admis-
sion, even though they may be used to link a suspect with a crime. The same
rule applies to voice and handwr ting exemplars and participation in lineups.
As a rule, however, commanders should seek professional legal advice before
attempting a lineup or exemplar.

12. Applicability to nonjudicial punishment (article 13) hearings. The

include an explanation to the accused of his or her rights under article 31(b).
Thus, an article 31(b) warning is required, and these rights may be exer-
cised. That is, the accused is permitted to remain silent at the hearing.

While no statement need be given by the accused, article 15
presupposes that the officer imposing nonjudicial punishment will afford the
servicemember an opportunity to present matters in his own behalf. It is
recommended that compliance with article 31(b) rights at NJP be documented
on forms such as those set forth in JAGMAN, app. A-1-r, A-1-s, or A 1-t.

Article 15 hearings are usually custodial situations. As discussed
below, when a suspect is in custody, the law requires that certain counsel
warnings be given to ensure the admissibility of statements at a subsequent

court-martial. Therefore, since counsel rights will not usually be given at an
NJP hearing, statements made by the accused during NJP might not be admis-
sible against him at a subsequent court-martial. For example, if, during his

NJP hearing for wrongful possession of marijuana, Seaman Jones confesses to
selling drugs, the confession might not be admissible against him at his
subsequent court-martial for wrongful sale of drugs, provided that Seaman
Jones was not given counsel warnings at NJP. Statements given at NJP by the
accused, however, are admissible against the accused at the NJP itself,
regardless of whether the accused was given counsel warnings.
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B. The _right to counsel ‘

1. Counsel w...nings. Apart from a suspect's or accused's article
31(b) rights, a servicemember who is in "custody" must be advised of addi-
tional rights. These rights, which are sometimes referred to as
Miranda/Tempia warnings, are codified and somewhat extended by Mil.R.Evid.
305. Counsel warnings should be stated as follows:

a. "You have the right to consult with a lawyer prior to any
questioning. This lawyer may be a civilian lawyer retained by you at your
own expense, a military lawyer appointed to act as your counsel without cost
to you, or both."

b. "You have the right to have such retained civilian lawyer or
appointed military lawyer or both present during this or any other interview."”

In addition to custodial situations, Mil.R.Evid. 305(d)(1)(B)
requires that counsel warnings be given when a suspect is interrogated after
preferral of charges or the imposition of pretrial restraint if the interrogation
concerns matters that were the subject of the preferral of charges or that led
to the pretrial restraint.

If the suspect or accused requests counsel, all interrogation and
questioning_must immediately cease. Questioning may not be renewed unless
the accused himself initiates further conversation or counsel has been made
available to the accused in the interim between his invocation of his rights .

and subsequent questioning.

2. "Custody."” While custody might imply the "jail house” or "brig,"
the courts have interpreted this term in a far broader sense. Any deprivation
of one's freedom of action in any significant way constitutes custody for the
purpose of the counsel requirement. Suppose Seaman Apprentice Fuller is
taken before his commanding officer, Commander Sparks, for questioning.
Fuller is not under apprehension or arrest; furthermore, no charges have been
preferred against him. Sparks proceeds to question Fuller concerning a
broken window in the former's office. Sparks has been informed by Petty
Officer Jenks that he saw Fuller toss a rock through the window. Here,
Fuller is suspected of damaging military property of the United States. In this
situation, with Fuller standing before his commanding officer, it should be
obvious that Fuller has been denied his freedom of action to a significant
degree. Fuller is not free simply to leave his commanding officer’'s office, or
to refuse to appear for questioning. Thus, Commander Sparks would be
required to advise Fuller of his counsel rights as well as his article 31(b)
rights. |f Sparks does not, Fuller's admission that he broke the window would
be inadmissible in any forthcoming court-martial. Likewise, where a suspect
is summoned to the NIS office for an interview with NIS agents, this will
constitute custody necessitating article 31 and counsel warnings.

Suppose that a servicemember is being held by civilian authorities
on civilian charges (e.g., speeding) and a member of the military visits him
to question him concerning on-base drug use. Even though the servicemember
was not being questioned about the offense for which he was incarcerated, he
will be considered to be in custody. Thus, advice as to counsel is required. ‘
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3. Spontaneous confession. One further circumstance is worthy of
discussion. Suppose a servicemember veluntarily walks into the legal officer's
office and, without any type of interrogation or prompting by the legal officer,
fully confesses to a crime. The confession would be admissible as a "spontan-
eous confession” even though the legal officer never advised the servicemember
of any rights. As long as the legal officer did not ask any questions, no
warnings were required. There is also no legal requirement for one to inter-
rupt a spontaneous confession and advise the person of rights under article 31
even if the spontaneous confessor continues to confess for a long period of
time. If the listener wants to question the spontaneous confessor about the
offense, however, proper article 31 and counsel warnings must be given fo.
any subsequent statement to be admissible in court.

4, Notice to counsel. in United_States yv. McOmber, 1 M.J. 380
(C.M.A. 1976), the Court of Military Appeals created a procedural rule affect-
ing the admissibility of confessions and admissions. This was codified in

Mil.R. Evid. 305(e). In United States v. Fassler, 29 M.J. 193 (C.M.A. 1989),
the Court of Military Appeals judicially modified Mil.R.Evid. 305(e) holding if
an interrogator knows or reasonably should know that an accused or suspect
has requested counsel or has been apporinted or retained an attorney, the
interrogator cannot question the accused or suspect about any offense, includ-
ing offenses unrelated to the offense for which counsel has been requested or
retained without notifying the attorney and affording the attorney a reasonable
opportunity to be present at the interrogation. Violation of this rule will make
any resulting statement inadmissible.

C. Right to terminate the interrogation

Although not required by article 31, case law, or the Military Rules of
Evidence, some courts have recommended that a suspect be advised that he or
she has a right to terminate the interrogation at any time for any reason.
Failure to give such advise probably will not render the suspect’'s confession
inadmissible. Still, advising a suspect that he or she has a right to terminate
the interview should make for a strong government argument that any confes-
sion that the suspect gives is voluntary.

D. Factors af in tariness. The factors discussed below may affect
the admissibility of a confession or admission. For instance, it is possible to
completely advise a person of his or her rights, yet secure a confession or
admission that is completely involuntary hecause of something that was said or

done.

1. Threats or promises. To invalidate an otherwise valid confession
or admission, it is not necessary to make an overt threat or promise. For
example, after being advised fully of hic rights, the suspect is told that it will
"go hard on him" unless he tells all. This clearly amounts to an unlawful
threat.

When confronted with an accnised or suspect who asks: "What will
happen to me if | don't make a statement?” the reply should be: "I do not
know; all of the evidence will he referred to the convening authority [com-
manding officer] who will examine it and make a determination as to what
disposition to make of the case.” If the commanding officer is confronted with
this situation, he should simply advise the suspect that he will study the facts
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and decide upon a disposition of the case, while reminding the suspect that
it is his right not to make a statement and this fact will not be held against
him in any way.

2. Physical force. Obviously, physical force will invalidate a confes-
sion or admission. Consider this situation. A steals B's radio. C, a friend
of B's, learns of B's missing radio and suspects A. C beats and kicks A until
A admits the theft and the location of the radio. C then notifies the investi-
gator, X, of the theft. X has no knowledge of A's having been beaten by C.
X proceeds to advise A of his rights and obtains a confession from A. Is the
confession made by A to X voluntary? This situation raises a serious possi-
bility that the confession is not voluntary if A were in fact influenced by the
previous beating received at the hands of C, even though X knew nothing
about this. Therefore, cleansing warnings to remove this actual taint would
be required.

3. Prolonged confinement or_interrogation. Duress or coercion can be
menta: as well as physical. By denying a suspect the necessities of life (such
as food, water, air, light, restroom facilities, etc.), or mereiy by interrogating
a person for extremely long periods of time without sleep, a confession or
admission may be rendered involuntary. What is an extremely long period of
time? To answer this, the circumstarces in each case, as well as the condi-
tion of the suspect or accused, must be considered. As a practical matter,
good judgment and common sense should provide the answer in each case.

E. Consequences of violating _the_rights_against_self-incrimination

1. Exclusionary rule. Any statement obtained in violation of any
applicable warning requirement under article 31, Miranda/Tempia, or
Mil.R.Evid. 305 is inadmissible against the accused at a court-martial. Any

statement that is considered to have been involuntary is likewise inadmissible
at a court-martial.

2. Fruit_of the poisonous tree. The "primary taint”" is the initial
violation of the accused's right. The evidence that is the product of the
exploitation of this taint is labeled "fruit of the poisonous tree.” The question

to be determined is whether the evidence has been obtained by the exploita-
tion of a violation of the accused's rights or has been obtained by "means
sufficiently distinguishable to be purged of the primary taint.”

Thus, if Private Jones is found with marijuana in her pocket and
interrogated without being advised of her article 31(b) rights and confesses to
the possession of 1000 pounds of marijuana in her parked vehicle located on
base, the 1000 pounds of marijuana as well as Private Jones' confession will be
excluded from evidence. The reason: The 1000 pounds of marijuana were
discovered by exploiting the unlawfully obtained confession.

The converse of this situation also represents the same principle.
As the result of an illegal search, marijuana is found in Private Jones' locker.
Private Jones confesses because she was told that "they had the goods on her”
and was confronted with the marijuana that was found in her locker. This
confession is not admissible because it was obtained by exploiting the unlaw-
fully obtained evidence.




When a command is concerned about what procedure to follow, or
whether or not a confession or admission can be allowed into evidence, a
lawyer should be consulted. Unlike practical engineering, basic electronics,
or elementary mathematics, many legal questions do not have definite answers.
On the basis of his or her training, however, a lawyer's professional opinion
should provide the best available answer to difficult questions that arise daily.

The Suspect's Rights Acknowledgement/Statement form (JAGMAN,
app. A-1-n) contains the suspect's or accused's article 31(b) rights and a
statement indicating that the accused or suspect understands his or her rights
and has chosen to waive those rights. Additionally, this form contains counsel
rights, and an acknowledgement and waiver of these rights. This form should
be used when the command desires to take a statement from a suspect in
custody. The form will help ensure that appropriate rights warnings are given
and that a record of the rights given and the acknowledgement and waiver of
the same will be available if a dispute later arises. It is essential that these
rights be read to the suspect or accused, that they be explained, that the
individual be given ample opportunity to read them before signing an acknow-
ledgement and waiver (if this is desired) and before making any statement or
answering any questions.

F. The government's burden_at trial. The prosecution must prove that the
accused was advised of his or her rights, understood them, and voluntarily
waived them. The fact that an accused had previously attended classes on
article 31, or had received UCMJ indoctrination during recruit training, will
not meet this burden. Trial judges will not presume that an accused under-
stands his or her rights, regardless of prior experience. Furthermore,
general classes on article 31 would not include specific advice as to the sus-
pected offense, as required by article 31(b).

While it is true that no particular form must be used to properly advise
the accused, deviating from a sufficient statement of rights (such as that
found in appendix A-1-n of the JAG Manual) could cause the interrogator to
give an incomplete or incorrect warning.

Several examples will serve to illustrate the point. In a number
of cases, the following "right to counsel” was explained to the accused.

a. "You have a right to consult with legal counsel, if desired.”

b. "You have a right to consult with legal counsel at any time
you desire."

c. "You are entitled to legal assistance from the staff judge

'

advocate officer or representation by a civilian lawyer at your own expense.’

d. "You can consult with counsel and have counsel present at
the time of the interview."

Each of these warnings was held to be insufficient to convey to the
suspect or accused his or her rights to counsel. This is not to say that the
advice should be entirely mechanical. While the specific warning or advice
should be read to the accused or sispect, an explanation should follow with
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questions such as, "Do you understand what | have told you?" The idea is
to convey the thought in precise language and to explain it further if need
be.

G. Grants_of immunity

1. Who may issue_grants_of immunity

a. Military witness. The authority to grant immunity to a
military witness is reserved to officers exercising general court-martial jurisdic-
tion. R.C.M. 704; JAGMAN, § 0130.

b. Ciyilian_witness. Prior to the issuance of an order by an
officer exercising general court-martial jurisdiction to a civilian witness to
testify, the approval of the Attorney General of the United States or his
designee must be obtained, pursuant to 18 U.S.C. §§ 6002 and 6004 (1982).
JAGMAN, §& 0130c.

2. Types of immunity

a. Transactional immunity. Transactional immunity is immunity
from prosecution for any offense or offenses to which the compelled testimony
relates. For instance, suppose Seaman Smith has been granted transactional
immunity and testifies that he sold illegal drugs to the accused on five sep-
arate occasions. Smith cannot be tried by court-martial for any of these drug
sales.

b. Testimonial or use immunity. Testimonial immunity provides
that neither the immunized witness' testimony, nor any evidence derived from
that testimony, may be used against the witness at a later court-martial or
Federal or state trial.

While testimonial immunity is the more limited of the two, and
it is conceivable that the government could later successfully prosecute an
accused to whom a testimonial grant of immunity had been issued, the Court
of Military Appeals has indicated that it is only the exceptional case that can
be prosecuted after a grant of testimonial immunity. The government must
prove in such cases that the evidence being offered against the accused who
had been given testimonial immunity has come from a source independent of
his or her testimony. A word to the wise: When considering immunity as a
prosecutorial technique, make certain the facts have been developed. The
immunity might otherwise be given to the wrong person (i.e., the more serious
offender or mastermind)

3. Forms. See JAGMAN, app. A-1-d(1)-(3).

4. l.anguage of the grant

A properly worded grant of immunity must not be conditioned on
the witness giving specified testimony. The witness must know and understand
that the testimony need only be truthful. Uni . Garcia, 1 M.J. 26
(C.M.A. 1975).
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5. Other problems

Be extremeiy careful in any case involving national security or
classified information. In a case that received widespread publicity,_Cooke v,
Orser, 12 M.J. 335 (C.M.A. 1982), an Air Force lieutenant accused of spying
for the Russians was released and the charges against him dismissed because
of binding, albeit unauthorized, promises to grant him immunity. Subsequent
procedural changes, reflected in JAGMAN, § 0130 and OPNAVINST 5510.1,
require final approval by the DoD general counsel in all such cases. Further-
more, JAGMAN, §§ 0116 and 0130 discuss the requirement for coordinating with
Federal authorities in any case involving a major Federal offense. The best
advice that can be given is that higher headquarters should be notified before
anything is done (e.g., referral, immunity, pretrial agreements) in any case
involving national security, classified information, or a major Federal offense.




SUSPECT’S RIGHTS ACKNOWLEDGEMENT/STATEMENT (See JAGMAN 0175, .

SUSPECT'S RIGHTS AND ACKNOWLEDGEMENT STATEMENT

FULL NAME (ACCUSED/SUSPECT) [ SSN RATE/RANK | SERVICE (BRANCH)

John Tea Green 000-00-0000 YN1 USN

ACTIVITY/UNIT DATE OF BIRTH

Naval Education and Training Center

Newport, Rhode Island 15 April 19CY(-22)

NAME (INTERVIEWER) SSN RATE/RANK | SERVICE (BRANCH)

Robert T. Jacobs 001-00-0101 GS6 NIS

ORGANIZATION ' _ ] . BILLET

Naval Investigative Service Resident

Agency, Newport, Rhode Island Special Agent

LOCATION OF INTERVIEW . TIME DATE

Naval Investigative Service Resident

Agency, Newport, Rhode Island 1400 13 January 19CY
RIGHTS

| certify and acknowledge by my signature and Initiais set forth below that, before the interviewer requested a
statement from me, he warned me that:

(1) 1 am suspected of having committed the following offense(s); Viol. UCMJ, Art. 121: .

Larceny of a radio, the property of YN2 Douglas Wright, USN,

on 10 January 19CY, ?ﬁ’

{2) | have the right to remain silent; - -« oo el

(3} Any statement | do make may be used as evidence against me in trial by court-martial; --

(4) | have the right to consult with lawyer counsel prior to any questioning. This lawyer
counsel may be a civilan lawyer retained by me at my own expense, a military lawyer appointed to
act as my counsel without cost to me, or both; and - - -~ - - c o m e ?ﬁ/

(5} | have the right to have such retained civillan lawyer and/or appointed military lawyer .
present during this iNterview. - - oo e mmmmam @/

WAIVER OF RIGHTS

| further certify and acknowledge that | have read the above statement of my rights and fully

uNderstand them, and that, = - oo oo o e —
(1) | expressly desire to waive my right to remain silent; --——~-—-—o- oo ]
(2) | expressly desire to make a $tatement; ~----=-----c-—-cmocemomem o e e eoooes 3
{3) | expressly do not desire to consult with gither a civilian lawyer retained by me or
a military lawyer appointed as my counsel without cost to me prior to any questioning; ------ceceea—u 3 .
A-1-n(1}

Appendix I(1) Change




SUSPECT'S RIGHTS ACKNOWLEDGEMENT/STATEMENT (continued)

(4) | expressly do not desire to have such a lawyer present with me during this interview;

UGS S MRS —

(§) This acknowtedgement and waiver of rights is made freely and voluntarily by me, and
without any promises or threats having been made to me or pressure or coercion of any kind having

been used againSt Me. ——— oo oo oo 3

SIGNATYRE (ACCUSED/SUSPECT TIME DATE
87&%4\ 7 (o 14 A0 Qdﬂ Ly

$G§K’ E (INTERVIEWER) TIME ‘ DAT%/ i
f f 7&45{’0 /4 2.0 |3 )@ C';/

SIGNATURE (WITNESS) TIME OATE/

The statement which appears on this page {and the following page(s). all of which are signed by me),
Is made freely and voluntarily by me, and without any promises or threats having been made to me or pressure
or coerclon of any kind having been used against me.

SIGNATURE (ACCUSED/SUSPECT)

Appendix I(2)

A-1-n(2)
Change 5
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CHAPTER IV
SEARCH AND SEIZURE/DRUG ABUSE DETECTION
PART | - SEARCH AND SEIZURE

Fach military member has a constitutionally protected right of privacy.
However, a servicemember's expectation of privacy must occasionally be
impinged upon because of military necessity. Military law recognizes that the
individual's right of privacy is balanced against the command’s legitimate
interests in maintaining health, welfare, discipline, and readiness, as well as
by the need to obtain evidence of criminal offenses.

Searches and seizures conducted in accordance with the requirements of
the United States Constitution will generally yield admissible evidence. On the
other hand, evidence obtained in violation of constitutional mandates will not
be admissible in any later criminal prosecution. With this in mind, the most
productive approach for the reader is to develop a thorough knowledge of what
actions are legally permissible (producing admissible evidence for trial by court-
martial) and what are not. This will enable the command to determine, before
acting in a situation, whether prosecution will be possible. The legality of the
search or seizure depends on what was done by the command at the time of the
search or seizure. No amount of legal brilliance by a trial counsel at trial can
undo an unlawful search and seizure.

This chapter discusses the sources of the present law, the activities that
constitute reasonable searches, and other command activities which, although
permissible, and productive of admissible evidence, are not actually true
searches or seizures.

A. Sources of the law of search _and seizure

1. United States Constitution, Amendment 1Y. Although enacted in
the eighteenth century, the language of the fourth amendment has never been
changed. The fourth amendment was not an important part of American
jurisprudence until this century, when courts created an exclusionary rule
based on its language:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable
searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause sup-
ported by oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or
things to be seized.

This language should be carefully considered in its entirety, and
each part examined in its relationship to the whole. Note that there is no
general constitutional rule against all searches and seizures, only those that
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are "unreasonable.” The definition of this single word has provided much of
the litigation in the area, and a substantial portion of this chapter will be
devonted to this topic.

The next important concept contained in the fourth amendment is
that of "probable cause.” This concept is not particularly complicated, nor is
it as confusing as often assumed.

In deciding whether probable cause exists, one must first remem-
ber that conclusions of others do not comprise an acceptable basis for probable
cause. The person who is called upon to determine probable cause must, in
all cases, make an independent assessment of facts presented before a constitu-
tionally valid finding of probable cause can be made. The concept of probable
cause arises in many different factual situations. Numerous individuals in a
command may be called upon to establish its presence during an investigation.
Although the reading of the constitution would indicate that only searches
performed pursuant to a warrant are permissible, there have been certain
exceptions carved out of that requirement, and these exceptions have been
classified as searches "otherwise reasonable.” Probable cause plays an import-
ant role in some of these searches that will be dealt with individually in this
chapter.

The fourth amendment also provides that no search or seizure will
be reasonable if the intrusion is into an area not “particularly described.”
This requirement necessitates a particular description of the place to be
searched and items to be seized. Thus, the intrusion by government officials
must be as limited as possible in areas where a person has a legitimate expec-
tation of privacy.

The "exclusionary rule” of the fourth amendment is a judicially
created rule based upon the language of the fourth amendment. The United
States Supreme Court considered this rule necessary to prevent unreasonable
searches and seizures by government officials. The sole basis for the law of
search and seizure has been stated to be the protection of the individual's
right to privacy from governmental intrusion. In more recent decisions, the
Supreme Court has reexamined the scope of this suppression remedy and
concluded that the rule should only be applied where the fourth amendment
violation is substantial and deliberate. Consequently, where government agents
are acting in an objectively reasonable manner (i.e, in "good faith"), the
evidence seized should be admitted despite technical violations of the fourth
amendment.

2. Manual for Courts-Martial, 1984. Unlike the area of confessions
and admissions covered in Article 31, Uniform Code of Military Justice [UCMJ],
there is no basis in the UCMJ for the military law of search and seizure. By
a 1980 amendment to the Manual for Courts-Martial [hereinafter MCM], the
Military Rules of Evidence [hereinafter Mil.R.Evid.] were enacted. The
Military Rules of Evidence provide extensive guidance in the area of search
and seizure in rules 311-17, and anyone charged with the responsibility for
authorizing and conducting lawful searches and seizures should be familiar with
those rules. It must be noted, however, that since the MCM is an executive
order, promulgated by the President as Commander in Chief, it is subordinate
to both the constitution, the 1JCMJ. and other laws applicable to the military
that are legislatively enacted. Accordingly, decisions of the Supreme Court,
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the Court of Military Appeals, and the Navy-Marine Corps Court of Military
Review interpreting the fourth amendment and applying it to the military will
take precedence over, and effectively overrule or rescind, any MCM provisions
to the contrary.

3. Purpose and_effect. The purpose of both the constitutional and
Mil.R.Evid. provisions dealing with searches and seizures is to protect the
right of privacy guaranteed to all persons. Both provisions attempt this

protection by forbidding use at trial of evidence obtained during or by exploit-
ing an unlawful search or seizure.

B. The language of the law of search_and seizure

1. Definitions. Certain words and terms must be defined to properly
understand their use in this chapter. These definitions are set forth below.

a. Search. A search is a quest for incriminating evidence; an
examination of a person or an area with a view to the discovery of contraband
or other evidence to be used in a criminal prosecution. Three factors must
exist before the law of search and seizure will apply. Does the command
activity constitute:

(1) A quest for evidence;
(Z2) conducted by a government agent; and

(3) in an area where a reasonable expectation of privacy
exists?

If, for exampie, it were shown that the evidence in question
has been abandoned by its owner, the quest for such evidence by a govern-
ment agent which led to the seizure of the evidence would present no problem,
since there was no reasonable expectation of privacy in such property. See
Mil.R.Evid. 316(d)(1).

b. Seizure. A seizure is the taking of possession of a person
or some item of evidence in conjunction with the investigation of criminal
activity. The act of seizure is separate and distinct from the search; the two
terms varying significantly in legal effect. On some occasions a search of an
area may be lawful, but not a seizure of certain items thought to be evidence.
Examples of this distinction will be seen later in this chapter. Mil.R.Evid. 316
deals specifically with seizures, and creates some basic rules for application of
the concept. Additionally, a proper person (such as anyone with the rank of
E-4 or above) or any criminal investigator (such as an NIS special agent or a
CID agent) generally must be utilized to make the seizure, except in cases of
abandoned property. Mil.R.Evid. 316(e).

c. Probable cause_to_search. Probable cause to search is a
reasonable belief, based upon believable information having a factual basis,
that:

(1) A crime has been committed; and
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(2) the person, property, or evidence sought is located in
the place or on the person to be searched.

Probable cause information generally comes from any of the
following sources:

(a) Written statements;

(b) oral statements communicated in person, via tele-
phone, or by other appropriate means of communication; or

(c) information known by the authorizing official
(i.e., the commanding officer).

d. Probable cause to _apprehend. Probable cause to apprehend
an individual is similar in that a person must conclude, based upon facts,
that:

1) A crime was committed; and

(2) the person to be apprehended is the person who
committed the crime.

A detailed discussion of the requirement for a finding of
"probable cause"” to search appears later in this chapter. Further discussion
of the concept of "probable cause to apprehend" also appears later in this
chapter in connection with searches incident to apprehension.

e. Civil liability. This is a term relatively new to the area of
search and seizure law. [t is a concept that assumes some importance as a
result of the case of Bivens v. Six Unknown Federal Narcotics Agents, 403
U.S. 388 (1971). In Bivens, the Supreme Court held that an agent of the
Federal government (an FBI agent) who violates the provisions of the fourth
amendment (i.e., conducts an illegal search) while acting under color of
Federal authority can be sued for money damages by the persons whose
constitutional rights to privacy were violated. The Supreme Court, however,
has held that military personnel may not maintain suits such as that authorized
in Bivens to recover money damages from superior officers for alleged consti-
tutional violations. See Chappel v. Wallace, 462 U.S. 296 (1983). Even so,
military officials, like other Federal agents, have no absolute immunity against
such suits brought by nonmilitary personnel. A military official will be
afforded limited immunity from personal liability for the exercise of proper
duties, provided the officer does not violate a constitutional right which a
reasonable person should have known existed. Accordingly, care must be
taken to ensure that every effort is made to comply with the requirements of
the fourth amendment when authorizing or conducting searches or seizures.
This is not to say that every erroneously authorized or conducted search will
give rise to civil liability on the part of the commanding officer authorizing the
search or the officer conducting it. What is required is that the search be
premised on a reasonable belief in its validity, and that its conduct be reason-
able under the circumstances of the case. This basis in good faith or reason-
ableness would be demonstrated by the facts that led the person in question
to authorize the search or conduct it in a certain manner.
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f. Capacity of the searcher. The law of search and seizure is
designed to prevent unreasonable governmental interference with an individual's
right to privacy. The fourth amendment does not protect the individual from
nongovernmental intrusions.

(1) Private capacity. Under certain circumstances, evi-
dence obtained by an individual seeking to recover his or her own stolen
personal property or the property of another may be admissible in a court-
martial even if the individual acted without probable cause or a command
authorization. In other words, actions that would cause invocation of the ex-
clusionary rule if taken by a governmental agent will not cause the same result
if taken by a private citizen. Thus, in the case of United States v. Volante,
4 C.M.A. 689, 16 C.M.R. 263 (1954), the Court of Military Appeals upheld a
Marine's larceny conviction where the evidence had been obtained by a co-
worker's forcible entry into Volante's wall locker, after the co-worker was told
that he might have to pay for the missing property if the thief were not
found. This action clearly invaded a protected privacy area but, since it was
taken by the co-worker for his own purposes and not as an agent of the
government, no exclusion of evidence at trial was warranted. The remedy for
Volante would have been to sue his co-worker in civil court for the forcible

entry. It is crucial to note, however, that the absence of a law enforcement
duty does not necessarily make a search purely personal or in an individual
capacity. Except in the most extraordinary case, searches conducted by

officers or senior noncommissioned officers would normally be considered
"official” and therefore subject to the fourth amendment. Similarly, a search
conducted by someone superior in the chain of command or with disciplinary
authority over the person subject to the search normally would be considered
"official” and not "private" in nature.

(2) Foreign governmental capacity. Evidence produced
through searches or seizures conducted solely by a foreign government may be
admitted at a court-martial if the foreign governmental action does not subject
the accused to "gross and brutal maltreatment.” If American officials partici-
pate in the foreign government's actions, the fourth amendment and MCM
standards will apply. Mil.R.Evid. 311(c)(3) specifically provides that presence
at a search or seizure conducted by a foreign government will not alone
establish "participation” by U.S. officials, nor will action as an interpreter or
intervention to prevent property damage or physical harm to the accused cause
automatic application of fourth amendment standards.

(3) Civilian_police. Any action to search or seize by what
the Mil.R.Evid. 311(c)(2) calls "other officials” must be in compliance with the
U.S. Constitution and the rules applied in the trial of criminal cases in the
U.S. District Courts. "Other officials” include agents of the District of
Columbia, or of any state, commonwealth, or possession of the United States.

g. Objects _of a_search or seizure. In carrying out a lawful
search or seizure, agents of the government are bound to look for and seize
only items that provide some link to criminal activity. Mil.R.Evid. 316 pro-
vides, for example, that the following categories of evidence may be seized:

) Unlawful weapons made unlawful by some law or regula-
tion;

4-5




(2) contraband or items that may not legally be possessed;

(3) evidence of crime, which may include such things as
instrumentalities of crime, items used to commit crimes, fruits of crime (such
as stolen rroperty), and other items that aid in the successful prosecution of
a crime;

(4) persons, when probable cause exists for apprehension;

(5) abandoned property which may be seized or searched
for any or no reason, and by any person; and

(6) government property. With regard to government
property, the following rules apply.

(a) Generally, government agents may search for and
seize such property for any or no reason, and there is a presumption that no
privacy expectation attaches. Mil.R.Evid. 316(d)(3).

(b)  Footlockers or wall lockers are presumed to carry
with them an expectation of privacy; thus, they can be searched only wher
the Military Rules of Evidence permit.

C. Categorization_of searches

In discussing the law of search and seizure, we can divide all search
and seizure activity into two brnad areas: those that require prior author-
ization and those that do not. Within the latter category of searches, there
are two types: searches requiring probable cause (Mil.R.Evid. 315) and
searches not requiring probable cause (Mil.R.Evid. 314). The constitutional
mandate of reasonableness is most easily met by those searches predicated on
prior authorization and, thus, authorized searches are preferred. The courts
have recognized, however, that some situations require immediate action and,
here, the "reasonable” alternative is a search without prior authorization.
Although this second category is more closely scrutinized by the courts,
several valid approaches can produce admissible evidence.

1. Probable cause searches based upon prior authorization

a. Civilian _search warrants. The Mil.R.Evid. specifically make
use of the term "search warrant” only in connection with an express permis-
sion to search issued by competent civilian authority [see Mil.R.Evid. 315(b) (-
2)]. As we have seen from the fourth amendment, a search made by civilian
authorities, whether Federal or state, must generally be based upon a written
warrant, supported by oath or affirmation, authorized by a magistrate, and
based upon probable cause. Where the military case relies upon a civilian
search warrant, the military courts will look to procedures in that civilian
jurisdiction, and will assess the admissibility of any evidence based upon
compliance with those requirements by the governmental agents involved.
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b. Military search authorization. This type of "prior authoriza-
tion" search is akin to that described in the text of the fourth amendment,
but is the express product of Mil.R.Evid. 315. Although the prior military law
contemplated that only officers in command could authorize a search, Mil.R.
Evid. 315 clearly intends that the power to authorize a search follows the billet
occupied by the person involved rather than being founded in rank or officer
status. Thus, in those situations where senior noncommissioned or petty
officers occupy positions as officers in charge or positions analogous to com-
mand, they are generally competent to authorize searches absent contrary
direction from the service secretary concerned.

Iin the typical case, the commander or other "competent
military authority,” such as an officer in charge, decides whether probable
cause exists when issuing a search authorization. The practice of using
commanding officers rather than military judges or magistrates to determine
probable cause was challenged in United States v. Ezell, 6 M.J. 307 (C.M.A.
1979). In Ezell, the defense argued that, due to the obligatic»s and consider-
ations of command, commanding officers could never possess "2« necessary
neutrality and detachment to fairly decide the issue of probable cause. This
broad argument was rejected by the Court of Military Appeals. Still, although
there is no per se exclusion of commanding officers, courts will decide, on a
case-by-case basis, whether a particular commander was in fact neutral and
detached. In reaction to some very stringent guidelines for commanders that
were set forth in the Ezell decision, Mil.R Evid. 315(d) provides that:

An otherwise impartial authorizing official does not lose
that character merely because he or she is present at
the scene of a search or is otherwise readily available
to persons who may seek the issuance of a search
authorization; nor does such an official lose impartial
character merely because the official previously and
impartially authorized investigative activities when such
previous authorization is similar in intent or function
to a pretrial authorization made by the United States
district courts.

c. Jurisdiction to authorize searches. Before any competent
military authority can lawfully order a search and seizure, he/she must have
the authority necessary over both the person and/or place to be searched, and
the persons or property to be seized. This authority, or "jurisdiction,” is
most often a dual concept: jurisdiction over the place and over the person.
Any search or seizure authorized by one not having jurisdiction is a nullity,
and even though otherwise valid, the fruits of any seizure would not be
admissible in a trial by court-martial if objected to by the defense.

(1)  Jurisdiction_over the person. ft is critical to any
analysis concerning authority of the commanding officer over persons to
determine whether the person is a civilian or military member.

(a) Civilians. The search of civilians is now per-
mitted under Mil.R.Evid. 315(c) when they are present aboard military installa-
tions. This gives the military commander an additional alternative in such
situations where the only possibility, prior to the Mil.R.Evid., was to detain
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that person for a reasonable time while a warrant was sought from the appro-
priate Federal or state magistrate. Furthermore, a civilian desiring to enter
or exit a military instailation may be subject to a reasonable inspection as a
condition precedent to entry or exit. Such inspections have recently been
upheld as a valid exercise by the command of the administrative need for
security of military bases. Inspections will be discussed later in this chapter.

(b) Military. Mil.R.Evid. 315 indicates two categories
of military persons who are subject to search by the authorization of competent
military authority: members of that commanding officer's unit and others who
are subject to military law when in places under that commander's jurisdiction
(e.g., aboard a ship or in a command area). There is military case authority
for the proposition that the commander’'s power to authorize searches of mem-
bers of his or her command goes beyond the requirement of presence within
the area of the command. In one Air Force case, the court held that a search
authorized by the accused's commanding officer, although actually conducted
outside the squadron area, was nevertheless lawful. Although this search
occurred within the confines of the Air Force base, a careful consideration of
the language of Mil.R.Evid. 315(d)(1) indicates that a person subject to
military law could be searched even while outside the military installation.
This would hold true only for the search of the person, since personal prop-
erty, located off base, is not under the jurisdiction of the commander if
situated in the United States, its territories, or possessions.

(2) Jurisdiction over_property. Several topics must be
considered when determining whether a commander can authorize the search of
property. It is necessary to decide first if the property is government- owned
and, if so, whether it is intended for governmental or private use. If the

property is owned, operated, or subject to the control of a military person, its
location determines whether a commander may authorize a search or seizure.
If the private property is owned or controlled by civilians, the commander’s
authority does not extend beyond the limits of the pertinent command area.

(a) Property that is government-owned and not
intended for private use may be searched at any time, with or without
probable cause, for any reason, or for no reason at all. Examples of this
type of property include government vehicles, aircraft, ships, etc.

(b) Property that is government-owned and that has
a private use by military persons (i.e., expectation of privacy) may be
searched by the order of the commanding officer having control over the area,
but probable cause is required. An example of this type of property is a
BOQ/BEQ room.

Mil.R.Evid. 314 attempts to remove the confusion
concerning which kinds of government property involve expectations of

privacy. The intent of the rule in this area is to affirm that there is a
presumed right to privacy in wall lockers, footlockers, etc., and in items
issued for private use,. With other government equipment, there is a

presumption that no personal right to privacy exists.
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(c) Property that is privately owned, and controlled
or possessed by a military member within a military command area (including
ships, aircraft, vehicles) within the United States, its territories, or posses-
sions, may be ordered searched by the appropriate military authority with
jurisdiction, if the probable cause requirement is fulfilled. Examples of this
type of property include automobiles, motorcycles, luggage, etc.

(d) Private property that is controlled or possessed
by a civilian (any person not subject to the UCMJ) may be ordered searched
by the appropriate military authority only if such property is within the
commnand area (including vehicles, vessels, or aircraft). If the property
ordered searched is, for example, a civilian banking institution located on
base, attention must be given to any additional laws or regulations that govern
those places. In these situations, seek advice from the local staff judge
advocate.

(e) Searches outside the United States, its territories
or possessions, constitute special situations. Here, the military authority or
his designee may authorize searches of persons subject to the UCMJ, their
personal property, vehicles, and residences, on or off a military installation.
Any relevant treaty or agreement with the host country should be complied
with. The probable cause requirement still exists. Except where specifically
authorized by international agreement, foreign agents do not have the right to
search areas considered extensions of the sovereignty of the United States.
Examples are ships, aircraft, military installations, etc.

d. Delegation_of power to authorize searches

(1)  Traditionally, commanders have delegated their power
to authorize searches to their chief of staff, command duiy officer, or even the
officer of the day. This practice was held to be illegal in United States v.
Kalscheuer, 11 M.J. 373 (C.M.A. 1981). In Kalscheuer, the court held that
a commanding officer may not delegate the power to authorize searches and
seizures to anyone except a military judge or military magistrate. The court
decided that most searches authorized by delegees such as CDO’s would resuit
in unreasonable searches or seizures in violation of the fourth amendment.
The Kalscheuer case did recognize an exception to this general prohibition
against delegation of authority. If full command responsibility "devolves” upon
a subordinate, that person may authorize searches and seizures since the
subordinate in such cases is acting as the commanding officer. General
command responsibility does not automatically devolve to the CDO, SDO, 0OOD,
or even the executive officer simply because the commanding officer is absent.
Only if full command responsibilities devolve to a subordinate member of the
command may that person lawfully authorize a search. If, for example, the
CDO, SDO, or OOD must contact a superior officer or the CO prior to taking
action on any matter affecting the command, full command responsibilities will
not have devolved to that person; and, therefore, he or she could not lawfully
authorize a search or seizure. Guidance on this matter has been promulgated
by CINCLANTFLT, CINCPACTFLT, and CINCUSNAVEUR. Until the courts
provide further guidance on this issue, readers should follow the guidance set
forth by their respective CINC's/CG's.
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(2) Kalscheuer held that delegation of authority to autho-
rize searches and seizures would be lawful if the delegation were to either a
military judge or military magistrate. No procedures presently exist in the
Navy or Marine Corps to delegate the power to authorize searches or seizures
to military judges or military magistrates. Unless such a procedure is author-
ized by the Secretary of the Navy, no such delegation should be attempted.

e. The _requirement of neutrality and detachment

As noted earlier, the defense argued in Ezell that a military
commander could never be neutral and detached when authorizing searches
because a commanding officer’'s duties include prosecutorial functions. The
court did not agree and instead held that whether a commander was neutral
and detached when acting on a request for search authorization would be
determined on a case-by-case basis. The court promulgated certain rules that,
if violated, will void any search authorized by a commanding officer on the

basis of lack of neutrality and detachment. These rules are designed to
prevent an individual who has entered the "evidence-gathering process” from
thereafter acting to authorize a search. They are spelled out to a certain

degree in the Ezell decision, but were clarified to a greater extent by the
drafters of the new rules. The intent of both the court's decision and the
rules of evidence is to maintain impartiality in each case. Where a commander
has become involved in any capacity concerning an individual case, the com-
mander should carefully consider whether his or her perspective can truly be
objective when reviewing later requests for search authorization.

1f a commander is faced with a situation in which action on
a search authorization request is impossible because of a lack of neutrality or
detachment, a superior commander in the chain of command -- or another
commander who has jurisdiction over the person or place -- can be asked to
authorize the search.

f. The requirement of probable caus

1) As discussed earlier, the probable cause determination
is based upon a reasonable belief that:

(a) There was a crime committed; and

(b) certain persons, property, or evidence rolated to
that crime will be found in the place or on the persons to be searched.

Before a person may conclude that probable cause to
search exists, he or she should have a reasonable belief that the information
giving rise to the intent to search is believable and has a factual basis.

The portion of Mil.R.Evid. 315 dealing with probable
cause recognizes the proper use of hearsay information in the determination of
probable cause, and allows such determinations to be based either wholly or in
part on such information.




(2) Source and quality of information. Probable cause must
be based on information provided to or already known by the authorizing
official. Such information can come to the commander through written docu-
ments, oral statements, messages relayed through normal communications
procedures (such as the telephone or by radio), or may be based on infor-
mation already known by the authorizing official (where no question of imparti-
ality arises because of the knowledge).

In all cases, every attempt should be made to insure
that both the factual basis and believability basis should be satisfied. The
"factual basis" requirement is met when an individual reasonably concludes that
the information, if reliable, adequately apprises him or her that the property
in question is what it is alleged to be, and is located where it is alleged to
be. Information is "believable” when an individual reasonably concludes that
it is sufficiently reliable to be believed.

The method of application of the tests will differ,
however, depending upon circumstances. The following examples are illustra-
tive.

(a) An individual making a probable cause determi-
nation, who observes an incident firsthand, must determine only that the
observation is reliable and that the property is likely to be what it appears to
be. For example, an officer who believes that she sees an individual in
possession of heroin must first conclude that the observation was reliable (i.e.,
whether her eyesight was adequate and the observation was long enough) and
that she has sufficient knowledge and experience to be able reasonably to
believe that the substance in question is in fact heroin.

(b) An individual making a probable cause determi-
nation, who relies upon the in-person report of an informant, must determine
both that the informant is believable and that the property observed is likely
to be what the observer believes it to be. The determining individual may
consider the demeanor of the informant to help determine whether the informant
is believable. An individual known to have a "clean record” and no bias
against the suspect is likely to be credible.

(c) An individual making a probable cause determi-
nation, who relies upon the report of an informant not present before the
authorizing official, must determine both that the informant is believable and
that the information supplied has a factual basis. The individual making the
determination may utilize one or more of the following factors to decide whether
the informant is believable.

-1- Prior record as_a reliable informant. Has

the informant given information in the past that proved to be accurate?

-2-  Corroborating detail. Has enough detail of

the informant's information been verified to imply that the remainder can
reasonably be presumed to be accurate? This would be particularly applicable
where the informant is not known (e.g., an anonymous telephone call).




-3-  Statement against interest. Is the infor-
mation given by the informant sufficiently adverse to the pecuniary or penal
interest of the informant to imply that the information may reasonabliy be
presumed to be accurate?

-4-  Good citizen. |Is the character of the
informant, as a person known by the individual making the probable cause
determination, such as to make it reasonable to presume that the information
is accurate?

The factors listed above are not the only ways to determine
an informant’'s believability. The commander may consider any factor tending
to show believability, such as the informant’'s military record, his duty assign-
ments, and whether the informant has given the information under oath.

Until 1984, Mil.R.Evid. 315(f)(2) followed the prevailing
Federal rule that absolutely required the authorizing official to inquire into the
informant's basis of knowledge and believability. This "two-prong" test was
taken from Aguilar v. Texas, 378 U.S. 108 (1964) and Spinelli yv. United
States, 393 U.S. 410 (1969). Most appellate courts felt that each prong of the
test had to be satisfied before a magistrate could conclude that probable cause
to search existed. In |llinois v. Gates, 462 U.S. 213 (1982) bnowever, the
Supreme Court rejected the notion that rigid compliance with both parts of the
Aguilar-Spinelli test is required. Instead, the Court fashioned a totality of
circumstances test to determine the existence of probable cause. The question
for the authorizing official is simply whether there is a "fair probability” that
the evidence sought will be found in the place to be searched. Although the
informant's basis of knowledge and believability are still extremely important
factors, reviewing courts need not strictly rely on the Aguilar-Spinelli test so
long as the authorizing official had a "substantial basis” for determining that
probable cause existed.

The totality of the circumstances test enunciated in lllinois
y. Gates, supra, was endorsed by the Court of Military Appeals in United
States v. Tipton, 16 M.J. 283 (C.M.A. 1983) and formed the basis for a 1984
amendment to Mil.R.Evid. 315(f)(2), deleting the Aguilar-Spinelli standard.
Although the two prongs of this standard are no longer independent require-
ments, they continue to provide a useful structure to probable cause determin-
ation.

In United States v. Fimmano, 8 M.J. 197 (C.M.A. 1980) the
court held that individuals presenting information to an authorizing officer
while requesting a search authorization must do so under oath or affirmation.
In_United States v. Stuckey, 10 M.J. 347 (C.M.A. 1981), the majority of the
court overruled Fimmano and held that an oath or affirmation was not strictly
required. Nevertheless, Chief Judge Everett recommended that an oath or
affirmation be administered because it enhances believability of the information
presented. Therefore, if circumstances permit, an oath or affirmation should
be administered.




g. The use of a writing_in_the search authorization

Althc.igh written forms to record the terms of the authoriza-
tion or to set forth the underlying information relied upon in granting the
request are not mandatory, the use of such memoranda is highly recommended
for several reasons. Many cases may take some time to get to trial. It is
helpful to the person who must testify about actions taken in authorizing a
search to review such documents prior to testifying. Further, these records
may be introduced to prove that the search was lawful.

The Judge Advocate General of the Navy has recommended
the use of the standard request for search authorization and record of search
authorization forms set forth in appendixes A-1-1(1) and A-1-1(3) to the JAG
Manual. Should the exigencies of the situation require an immediate deter-
mination of probable cause, with no time to use the forms, make a record of
all facts utilized and actions taken as soon as possible after the events have
occurred.

Finally, probable cause must be determined by the person
who is asked to authorize the search without regard to the prior conclusions
of others concerning the question to be answered. No conclusion of the
authorizing official should ever be based on a conclusion of some other person
or persons. The determination that probable cause exists can be arrived at
only by the officer charged with that responsibility.

h. Execution of the search authorization. Mil.R.Evid. 315(h)
provides that a search authorization or warrant should be served upon the
person whose property is to be searched if that person is present. Further,
the persons who actually perform the search should compile an inventory of
items seized and should give a copy of the inventory to the person whose
property is seized. If searches are carried out in foreign countries, the rule
provides that actions should conform to any existing international agreements.
Failure to comply with these provisions, however, will not necessarily render
the items involved inadmissible at a trial by court-martial.

2. Probable cause_searches without prior authorization

As discussed earlier, there are two basic categories of searches
that can be lawful if properly executed. Our discussion to this point has
centered on those that require prior authorization. We will now discuss those
categories of searches that have been recognized as exceptions to the general
rule requiring authorization prior to the search. Recall that within this
category of searches there are searches requiring probable cause and searches
not requiring probable cause.

a. Exigency search. This type of search is permitted by Mil.R.
Evid. 315(g) under circumstances demanding some immediate action to prevent
removal or disposal of property believed, on reasonable grounds, to be
evidence of crime. Although the exigencies may permit a search to be made
without the requirement of a search authorization, the same quantum of
probable cause required for search authorizations must be found to justify an
intrusion based on exigency.




b. Types of exigency searches. Prior authorization is not
required under Mil.R.Evid. 315(g) for a search based upon probable cause
under the following circumstances.

1) Insufficient time. No authorization need be obtained
where there is probable cause to search, and there is a reasonable belief that
the time required to obtain an authorization would result in the removal,
destruction, or concealment of the property or evidence sought. Although
both military and civilian case law, in the past, have applied this doctrine
almost exclusively to automobiles, it now seems possible that this exception may
be a basis for entry into barracks, apartments, etc. in situations where drugs
are being used. In United States y. Hessler, 7 M.J. 9 (C.M.A. 1979), the
Court of Military Appeals found that an OOD, when confronted with the
unmistakable odor of burning marijuana outside the accused’'s barracks room,
acted correctly when he demanded entry to the room and placed all occupants
under apprehension without first obtaining the commanding officer's authoriza-
tion for his entry. The fact that he heard shuffling inside the room, and was
on an authorized tour of living spaces, was considered crucial, as well as the
fact that the unit was overseas. The court felt that this was a "present
danger to the military mission,” and thus military necessity warranted immedi-
ate action.

(2) Lack of communication. Action is permitted in cases
where probable cause exists and destruction, concealment, or removal is a
genuine concern, but communication with an appropriate authorizing official is
preciuded by reasons of military operational necessity. Mil.R.Evid. 315(g)(2).
For instance, where a nuclear submarine, or a Marine unit in the field main-
taining radio silence, lacks a proper authorizing official (perhaps due to some
disqualification on neutrality grounds), no search would otherwise be possible
without breaking the silence and perhaps imperiling the unit and its mission.

(3) Search_of operable vehicles. This type of search is
based uoon the United States Supreme Court's creation of an exception to the
general warrant requirement where a vehicle is involved. Two factors are
controlling. First, a vehicle may easily be removed from the jurisdiction if a
warrant or authorization were necessary; and second, the court recognizes a
"lesser expectation of privacy” in automobiles. In the military, the term
"vehicle" includes vessels, aircraft, and tanks, as well as automobiles, trucks,
etc. In 1982, the U.S. Supreme Court attempted to clear up the confusion
resulting from a number of earlier contradictory cases by defining a clear rule
for searches of operable automobiles. If probable cause exists to stop and
search a vehicle, then authorities may search the entire vehicle and any
containers found therein in which the suspected item might reasonably be
found. All of this can be done without an authorization. It is not necessary
to apply this exception to government vehicles, as they may be searched
anytime, anyplace, under the provisions of Mil.R.Evid. 314(d).

3. Searches not_requiring probable cause

Mil.R.Evid. 314 lists several types of lawful searches that do not
require either a prior search authorization or probable cause.




a. Searches upon entry to or exit from United_ States installa-
tions, aircraft, and vessel abroad. Commanders of military installations,
aircraft, or vessels located abroad may anthorize personnel to conduct searches
of persons or property upon entry to or exit from the installation, aircraft, or
vessel. The justification for the search is the need to ensure the security,
military fitness, or good order and discipline of the command.

b. Consent searches. If the owner, or other person in a
position to do so, consents to a search of his person or property over which
he has control, a search may be conducted by anyone for any reason (or for
no reason) pursuant to Mil.R.Fvid. 311(e). |If a free and voluntary consent
is obtained, no probable cause is required. For example, where an investi-
gator asks the accused if he "might check his personal belongings” and the

accused answers, "Yes . . . it's all right with me,” the Court of Military
Appeals has found that there was consent. The court has also said, however,
that "mere acquiescence in the face of authority is not consent.” Thus, where

the commanding officer and first sergeant appeared at the accused's locker with
a pair of bolt cutters and asked if they rould search, the accused's affirmative
answer was not consent. The question in each case will be whether consent
was freely and voluntarily given. Voluntary consent can be obtained from a
suspect who is under apprehension if all other factors indicate it is not mere
acquiescence.

Except under the Navy's urinalysis program, there is no
absolute requirement that an individual who is asked for consent to search be
told of the right to refuse such consent, nor is there any requirement to warn
under article 31b, even when the individual is a suspect before requesting
consent. (OPNAVINST 5350.4A currently requires the Navy to inform a
member of his right to refuse a consent urinalysis. The Marine Corps pro-
gram, as outlined in MCO P5300.12 of 25 June 1984, has no such requirement.)
Both warnings can help show that consent was voluntarily given. The courts
have been unanimous in finding such warnings to be strong indicia that any
waiver of the right to privacy thereafter given was free and voluntary.

Additionally, use of a written consent to search form is a
sound practice. See JAGMAN, app. A 1 m. Appendix |lIl of this chapter
provides a form which can be utilized for the consensual obtaining of a urine
sample. Remember that, since the consent itself is a waiver of a constitutional
right by the person involved, it may be limited in any manner or revoked at
any time. The fact that you have the consent in writing does not make it
binding on a person if a withdrawal or limitation is communicated. Refusing
to give consent, or revoking it, does nnot then give probable cause where none
existed before: one cannot use the legitimate claim of a constitutional right to
infer guilt or that the person "must be hiding something.”

Even where consent i< obtained, if any other information is
solicited from one suspected of an offense, proper article 31 warnings and, in
most cases, counsel warnings must be given.

As previously noted, we use the term control over property

rather than ownership. For instance, if Seaman Jones occupies a residence
with her male companion, Jack Tripper, Jack can consent to a search of the
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residence. Suppose, however, that Seaman Jones keeps a large tin box at the
residence to which Jack is not allowed access. The box would not be subject
to a search based upon Jack's consent. He could only validly consent to a
search of those places or areas where Seaman Jones has given him "control.”
Likewise, if Seaman Jones maintained her own private room within the resj-
dence, and Jack was not permitted access to the room by her, Jack could not
give valid consent for a search of that room.

c. Stop and frisk. Although most often associated with civilian
police officers, this type of limited "seizure” of the person is specifically
included in Mil . R.Evid. 314(f). 1t does not require probable cause to be

lawful, and is most often utilized in situations where an experienced officer,
NCO, or petty officer is confronted with circumstances that "just don't seem
right.”  This "articulable suspicion” allows the law enforcement officer to
detain an individual to ask for identification and an explanation of the ob-
served circumstances. This is the "stop” portion of the intrusion. Should
the person who makes the stop have reasonable grounds to fear for his or her
safety, a limited "frisk” or "pat down” of the outer garments of the person
stopped is permitted to ascertain whether a weapon is present. |f any weapon
is discovered in this pat down, its seizure can provide probable cause for
apprehension, and a subsequent search incident thereto. There is, however,
no right to frisk or pat down a suspect in situations where no apprehension
of personal danger is involved. Nor can the "frisk” be conducted in a more
than cursory manner to ensure safety. Further, any detention must be brief
and related to the original suspicion that underiies the stop.

d. Search incident to a lawful apprehension. A search of an
individual's person, of the clothing he is wearing, and of places into which he
could reach to obtain a weapon or destroy evidence is a lawful search if
conducted incident to a lawful apprehension of that individual and pursuant to
Mil.R.Evid. 314(g).

Apprehension is the taking into custody of a person. This
means the imposition of physical restraint, and is substantially the same as
civilian "arrest.” It differs from military arrest which is merely the imposition
of moral restraint.

A search incident to a lawful apprehension will be lawful if
the apprehension is based upon probable cause. This means that the appre-
hending official is aware of facts and circumstances that would justify a
reasonable person to conclude that:

(1) An offense has been or is being committed; and

(2) the person to be apprehended committed or is com-
mitting the offense.

The concept of probable cause as it relates to apprehension differs
somewhat from that associated with probable cause to search. Instead of
concerning oneself with the location of evidence, the second inquiry concerns
the actual perpetrator of the offense.




An apprehension may not be used as a subterfuge to conduct an
otherwise unlawful search. Furthermore, only the person apprehended and the
immediate area where <hat person could easily obtain a weapon or destroy
evidence may be searched. For example, a locked suitcase next to the person
apprehended may not be searched incident to the apprehension, but it may be
seized and held pending authorization for a search based on probable cause.

Until recently, the extent to which an automobile might be searched
incident to the apprehension of the driver or passengers therein was unsettled.
In 1981, however, the United States Supreme Court firmly established the
lawful scope of such apprehension searches. The Court held that, when a law
enforcement officer lawfully apprehend< the occupants of an automobile, the
officer may conduct a search of the entire passenger compartment (including
a locked glove compartment and any container found therein, whether opened
or closed).

Cecisions of the United States Supreme Court have further limited
the scope of a search incident to apprehension where the suspect possesses a
briefcase, duffel bag, footlocker, suitcase, etc. If it is shown that the object
carried or possessed by a suspect was searched incident to the apprehension,
that is contemporaneously with the apprehension, then the search of that item
is likely to be upheld. If, however, the suspect is taken away to be inter-
rogated in room 1 and the suitcase is taken to room 2, a search of the item
would not be incident to the apprehension since it is outside the reach of the
suspect. Here, search authorization would be required.

e. Emergency searches to save life or for related purposes. In
emergency situations, Mil.R.Evid. 314(i) permits searches to be conducted to
save life or for related purposes. The search may be performed in an effort
to render immediate medical aid, to obtain information that will assist in the
rendering of such aid, or to prevent immediate or ongoing personal injury.
Such a search must be conducted in good faith and may not be a subterfuge
in order to circumvent an individual's fourth amendment protections.

D. "Plain_view" seizure

When a government official is in a place where he or she has a lawful
right to be, whether by invitation or nfficial duty, evidence of a crime ob-
served in plain view may be seized in accordance with Mil.R.Evid. 316. An
often repeated example of this type of lawful seizure arises during a wall
locker inspection. While looking at the uniforms of a certain servicemember,
a baggie of marijuana falls to the deck Its seizure as contraband is justifi-
able under these circumstances as having been observed in plain view.
Another situation could arise while a serarcher is carrying out a duly author-
ized search for stolen property and comes upon a hand grenade in the search
area. Since it is contraband, it is both seizable and admissible in court-
martial proceedings.

E. The use of drug-detector_dogs

Military working dogs can be used as drug-detector dogs. As such,
they can be used to assist in the obtaining of evidence for use in courts-
martial. Some of the ways they can be used include their use in gate searches
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or other inspections under Mil.R Evid. 313, and to establish the probable cause
necessary for a subsequent search. See Inspections and inventories, para. G
below.

1. The first situation is based nn United States v. Rivera, 4 M.J. 215
(C.M.A. 1978). Rivera was apprehended at the installation gate after a drug-
detector dog alerted on his person and the area in which he had been seated
in a taxicab. The use of the rog diming a gate search conducted on an
overseas installation was considered permissible. The dog's alert could be used
to establish probable cause to apprehend the accused. All evidence obtained
was held to be admissible. Recently, the Court of Military Appeals held that
the use of detector dogs at gate searches in the United States was also
reasonable.

2. In United States v. Grosskreutz, 5 M.J. 344 (C.M.A. 1978), the
Court of Military Appeals permittad the n<e of a detector dog to obtain admis-
sible evidence in a situation other than a gate search. In this case, a detec-

tor dog was brought to an automnbhile brlinved to contain marijuana. The dng
alerted on the car's rear wheeis and c~vterior, which prompted the police to
detain the accused. The proper commander was then notified of this "alert”
and the other circumstances surrounding this case. The search of the vehicle
was then conducted pursuant to the anthnrization of the commander.

The court held that the ns<e of the marijuana dog in an area
surrounding the car was lawful. The mere act of "monitoring airspace”
surrounding the vehicle did not involve an intrusion into an area of privacy.
Thus, the dog's alert was not a search, but a fact that could be relayed to
the proper commander for a determination of probable cause. The Supreme
Court has also held that using a dog in a common area to sniff a closed
suitcase is not a search at all.

The facts of this case indicate that close attention must be given
to establishing the reliability of the informers in this situation (i.e., the dog
and dog handler). The drug-detector ring is simply an informant, albeit with

a longer nose and a somewhat more srruffy appearance. As in the usual
informant situation, there must bhe a shinwing of both factual basis (i.e., the
dog's alert and surrounding circumstances and the dog's reliability). This
reliability may be determined by the commanding officer through either of two
commonly used methods. The first method is for the commanding officer to
observe the accuracy of a particular doqg'< alert in a controlled situation (i.e.,
with previously planted drugs). The srcond method is for the commanding

officer to review the record of tha paiticular dog's previous performance in
actual cases (i.e., the dog's siicerss ratn).  Although either of these methods
may be sufficient by themselves far a cdetermination that a dog is reliable,
both should be used whenever practicalile.  Tor more information on the use
of military working dogs as drug detectors, and establishing their reliability
as such, see OPNAVINST 5585.2A (Military Working Dog Manual) of 7 June
1988.

A few words of cautinn abeut the use of drug dogs are in order.
In Ezell, the court held that the evidenrs was inadmissible because the com-
mander who authorized the search was not a "neutral and detached” magistrate.
The court stated that a military commander who participates in an inspection
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involving the use of detector dogs in the command area cannot later authorize
a search based upon subsequent alerts by the same dogs during that use.
This case illustrates th. point that any person swept into the evidence-gather-
ing process may find it impossible later to be considered an impartial official.
The provisions of the Military Rules of Evidence are geared to lessen the effect
in this type of case, in that mere presence at the scene is not per se dis-
qualifying; but again, the line is difficult to draw.

3. in summary, the use of dogs for the purpose of ferreting out
drugs or contraband that threaten military security and performance is a
reasonable means to provide probable cause:

a. When the dog alerts in a common area, such as a barracks
passageway; or

b. when the dog alerts on the "air space” extending from an
area where there is an expectation of privacy.

F. Body views and_intrusions
Under certain circumstances defined in Mil.R.Evid. 312, evidence that is

the result of a body view or intrusion will be admissible at court-martial.
There are also situations where such body views and intrusions may be

performed in a nonconsensual manner and still be admissible. Despite this
fact, article 31 need not be complied with if all requirements of Mil.R.Evid.
312 are met. Body views and intrusions fall into three categories: visual

examinations of the body; intrusion into body cavities; and seizure of body
fluids.

1. Visual _examinations_ of the body. Visual examinations of the
unclothed body are admissible evidence when the subject of the examination
consents to the view. In essence, this type of examination is treated like any
other consent search pursuant to Mil.R.Evid. 314(e}. In addition to these

consensnal views, involuntary views will produce admissible evidence if taken
under any of the following circumstances:

a. Pursuant to a valid inspection or inventory perfoirmed in
accordance with Mil.R.Evid. 313, discussed below;

b. pursuant to a search upon entry to a U.S. installation,
aircraft, or vessel abroad performed in accordance with Mil.R.Evid. 314(c), or
a border search perforimed in accordance with Mil.R.Evid. 314(b) (visual
examinations may be performed pursuant to one of these two provisions only
if there is a reasonable suspicion that a weapon, contraband, or evidence of
a crime is concealed on the body of the person to be searched};

c. pursuant to a search within a jail or cenfinement facility
performed in accordance with Mil.R.Evid. 314(h) (such a visual examination
may be performed only if it is reasonably necessary to maintain the security
of the institution or its personnel);

d. pursuant to a search incident to a lawful apprehension per-
formed in accordance with Mil.R.Evi.'. 314(g);

4-19




e. pursuant to an emergency search conducted to save an
individual's life, or for related purposes, and performed in accordance with
Mil.R. Evid. 314(i); o

f. pursuant to any probable cause search performed in accor-
“ dance with Mil.R.Evid. 315,

Any visual examination of the unclothed body should be conducted
whenever practicable by a person of the same sex as that of the person being
examined.

2. Intrusion into_body_cavities. A reasonable nonconsensual intrusion
into the mouth, nose, and ears is permissible when an examination of the
unclothed body would be permitted, as discussed above. Nonconsensual

intrusions into other body cavities are permitted only under the following
circumstances:

a. To seize weapons, contraband, or evidence of a crime dis
covered pursuant to a lawful search (the seizure must be conducted in a
reasonable fashion by a person with the appropriate medical qualifications); or

b. to search for weapons, contraband, or evidence of a crime
pursuant to a lawful search authorization (the search must also be conducted
by a person with the appropriate medical qualifications).

3. Extraction of body_ fluids. The nonconsensual extraction of body
fluids (e.g., blood sample) is permissible under two circumstances:

a. Pursuant to a fawful search authorization; or

b. where the circumstances show a 'clear indication” that
evidence of a crime will be found, and that there is reason to believe that the
delay required to seek a search authorization could result in the destruction
of the evidence.

Involuntary extraction of body fluids, whether conducted pursuant
to a or b above, must be done in a reasonable fashion by a person with the
appropriate medical qualifications. (It is likely that physical extraction of a
urine sample would be considered a violation of constitutional due process,
even if based on an otherwise lawful search authorization.) Note that an order
to provide a urine sample through normal elimination, as in the typical urinaly-
sis inspection, is not an "extraction” and need not be conducted by medical
personnel.

4, Intrusions for valid _medical purposes. The military may take
whatever actions are necessary to preserve the health of a servicemember.
Thus, evidence or contraband obtained from an examination or intrusion
conducted for a valid medical purpose may be seized and will be admissible at
court-martial.
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G. Inspections and inventories

t. General cousiderations. Although not within either category of
search (prior authorization/without prior authorization), administrative inspec-
tions and inventories conducted by government agents may yield evidence
admissible in trials by court-martial. Mil.R.Evid. 313 codifies the law of
military inspections and inventories. Traditional terms that were formerly used
to describe various inspections (e.g., "shakedown search” or "gate search")
have been abandoned as being confusing. If carried out lawfully, inspections
and inventories are not designed to be "quests for evidence” and are thus not
searches in the strictest sense. Since that element of the formula is missing,
it follows that items of evidence found during these inspections are admissible
in court-martial proceedings. If either of these administrative activities is
primarily a quest for evidence directed at certain individuals or groups, the
inspection is actually a search -- and evidence seized will not be admissible.

2. Inspections. Mil.R.Evid. 313(b) defines "inspection” as an
"examination ... conducted as an incident of command the primary purpose of
which is to determine and to ensure the security, military fitness, or good
order and discipline of the unit, organization, installation, vessel, aircraft, or
vehicle.” Thus, an inspection is conducted to ensure mission readiness and
is part of the inherent duties and responsibilities of those in the military chain
of command. Because inspections are intended to discover, correct, and deter
conditions detrimental to military efficiency and safety, they are considered as
necessary to the existence of any effective armed force and inherent in the
very concept of a military organization.

Mil.R.Evid. 313(b) makes it clear that "an examination made for the
primary purpose of obtaining evidence for use in a trial by court-martial or in
other disciplinary proceedings is not an inspection within the meaning of this
rule.” But, an otherwise valid inspection is not rendered invalid solely
because the inspector has as his or her secondary purpose that of obtaining
evidence for use in a trial by court-martial or in other disciplinary proceed-
ings. An examination made with a primary purpose of prosecution is no longer
considered an administrative inspection.

For example, assume Colonel X suspects A of possessing marijuana

because of an anonymous "tip" received by telephone. Colonel X cannot
proceed to A's locker and "inspect” it because what he is really doing is
searching it -- looking for the marijuana. How about an “inspection” of all

lockers in A's wing of the barracks, which will give Colonel X an opportunity
to "get into A's locker” n a pretext? Because it is a pretext for a search,
it wonld be invalid; in fact, it js a search. And note that this is not a lawful
probable cause search k>cause the colonel has no underlying facts and circum-
stances from which to conclude that the informer is reliable or that his
information is believable.

Suppose, however, that Colonel X, having no information roncer-
ning A, is seeking to remove contraband from his command, prevent removal
of government property, and reduce drug trafficking. He establishes inspec-
tions at the gate. Those entering and leaving through the gate have their
persons and vehicles inspected on a random basis. Colonel X is not trying to
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"get the goods”™ on A or any other particular individual. A carries marijuana
through the gate and is inspected. The inspection is a reasonable one; the
trunk of the vehicle, u.ader its seats, and A's pockets are checked. Marijuana
is discovered in A's trunk. The marijuana was discovered incident to the
inspection. A was not singled out and inspected as a suspect. Here, the
purpose was not to "get” A, but merely to deter the flow of drugs or other
contraband. The evidence wcould be admissible.

An inspection may be made of the whole or any part of a unit,

organization, installation, vessel, aircraft, or vehicle. Inspections are quanti-
tative examinations insofar as they do not single out specific individuals or
very small groups of individuals. There is, however, no legal requirement

that the entirety of a unit or organization be inspected. An inspection should
be totally exhaustive (i.e., every individual of the chosen component is
inspected) or it should be done on a random basis, by inspecting individuals
according to some rule of chance (i.e., rnlling dice). Such procedures will be
an effective means to avoid challenges based on grounds that the inspection
was a subterfuge for a search. Unless authority to do so has been withheld
by competent superior authority, any individual placed in a command or
appropriate supervisory position may inspect the personnel and property within
his or her control.

An inspection also includes an examination to locate and confiscate
unlawful weapons and other contraband. Contraband is defined as material the
possession of which is, by its very nature, wunlawful (e.g., marijuana).
Material may be declared to be unlawful by appropriate statute, regulation, or
order. For example, liquor is prohibited aboard ship, and would be contra-
band if found in Seaman Smith's seabag aboard ship, although it might not be
contraband if found in Ensign Smith's BOQ room.

Mil.R.Evid. 313(b) indicates that certain classes of contraband
inspections are especially likely to be subterfuge searches and thus not inspec-
tions at all. If the contraband inspecation: (1) Occurs immediately after a
report of some specific offense in the nunit and was not previously scheduled;
(2) singles out specific individuals for inspection; or (3) "inspects” some
people substantially more thornughly than others, then the government must
prove that the inspection was not actually a subterfuge search. As a practical
matter, the rule expresses a clear prefeirnce for_previously scheduled contra-
band inspections. Such scheduling helps ensure that the inspection is a
routine command function and not an e~xcuse to search specific persons or
places for evidence of crime. The insprction should be scheduled sufficiently
far enough in advance so as to eliminate any reasonable probability that the
inspection is being used as a subterfugr. Such scheduling may be made as a
matter of date or event. In other wnids, inspections may be scheduled to
take place on any specific date (e.g., a rommander may decide on the first of
a month te inspect on the 7th, 9th, and 21st), or on the occurrence of a
specific event beyond the usual control ~f the commander (e.g., whenever an
alert is ordered, forces are deployed, a <hip sails, the stock market reaches
a certain level of activity, etc.). The previously scheduled inspection,
however, need not be preannounced.

Mil.R.Evid. 313(b) permits a person acting as an inspector to
utilize any reasonable natural or technol~gical aid in conducting an inspection.
The marijuana detection dog, for instance, is a natural aid that may be used
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to assist an inspector in more accurately discovering marijuana during an
inspection of a unit for marijuana. |If the dog should alert on an area which
is not within the scope of the inspection (an area which was not going to be
inspected), however, that area may not be searched without a prior authoriza-
tion. Also, where the commanding officer is himself conducting the inspection
when the dog alerts, he should not authorize the search himself, but should
seek authorization from some other competent authority (e.g., the base
commander). This is because the commander’'s participation in the inspection
may render him disqualified to authorize searches under Ezell.

3. Inventories. Mil.R.Evid. 313(c) codifies case law by recognizing
that evidence seized during a bona fide inventory is admissible. The rationale
behind this exception to the usual probable cause requirement is that such an
inventory is not prosecutorial in nature and is a reasonable intrusion. Com-
mands may inventory the personal effects of members who are on an unauthor-
ized absence, placed in pretrial confinement, or hospitalized. Contraband or
evidence incidentally found during the course of such a legitimate inventory
will be admissible in a subsequent criminal proceeding. However, an inventory
may not be used as a subterfuge for a <search.

For example, in United States v. Mossbauer, 20 C.M.A. 584, 44
C.M.R. 14 (1971), the accused was apprerhended in town by civilian authorities
for possession of marijuana and for inderent exposure. At 0530 the following
morning, the commanding officer arrived at his office and read the log record-
ing notification of the apprehension. A call to the local police revealed that
the accused would not be released until later in the day. There existed an
Army regulation in effect at that time which required the inventory of an
absentee's personal effects immediately upon discovery of his absence in order
to protect the absentee from theft or lnss of his property. The commanding
officer ordered an inventory of the accused's property. The inventory was
conducted in such a way that it did not include major items of clothing con
tained in the accused's locker, but it cdid note minute particles of green
vegetable matter found in the accused's field jacket. It was held that the
inventory was merely a subterfuge for a <erarch of the accused’s locker without
probable cause.

4-73




PART I - DRUG ABUSE DETECTION

"Not in My Navy and "Standby” are the Navy and Marine Corps call to
arms in the war on drugs. These succinct statements reflect our commitment
to the elimination of illicit drugs and drug abusers from the naval establish-
ment and the continued emphasis placed on deterrence, leadership, and
expeditious action. While the options available to commanders in combating
drug abuse are many and varied, this section deals only with the urinalysis
program and its limitations.

A. General guidance. The urinalysis programs of the Navy, Marine Corps,
and Coast Guard were established primarily to provide a means for the
detection of drug abuse and to serve as a deterrent against drug abuse.
Some of the important directives concerning the program are: DoD Dir. 1010.1
of 16 Mar. 1983; OPNAVINST 5350.4A of 27 Aug. 1987; MCO P5300.12 of 25
Jun. 1984, as amended, change 1; and COMDTINST 5355.1b of 21 Dec 89.
Additional guidance is found in the Military Rules of Evidence [hereinafter
Mil.R.Evid.]. These rules and directives contain detailed guidelines for the
collection, analysis, and use of urine samples.

The positive results of a urinalysis test may be used for a number of
distinct purposes, depending on how the original sample was obtained.
Therefore, it is important to be able to recognize when, and under what
circumstances, a command may conduct a proper urinalysis.

B. Types of tests. OPNAVINST 5350.4A directs that commanders, command-
ing officers, and officers in charge shall conduct an aggressive urinalysis '
testing program, adapted as necessary to meet unique unit and local situations.

The specific types of urinalysis testing and authority to conduct them are

outlined below.

1. Search _and seizure
a. Tests conducted with member's consent. Members suspected
of having unlawfully used drugs may be requested to consent to urinalysis
testing. For consent to be valid, it must be freely and voluntarily given. In

this regard, OPNAVINST 5350.4A provides that, prior to requesting consent,
commands should advise the member that he or she is suspected of drug use
and may decline to provide a sample. A recommended urinalysis consent form
is provided as appendix I[lIl to this chapter. This additional advice is not
required in the Marine Corps and Coast Guard.

b. Probable cause _and authorization. Urinalysis testing may be
ordered, in accordance with Mil.R.Evid. 312(d) and 315, whenever there is
probable cause to believe that a member has wrongfully used drugs and that
a test will produce evidence of such use. For example, during a routine
locker inspection in the enlisted barracks, you find an open baggie of what
appears to be marijuana under some clothes in Petty Officer Jones' wall locker.
Along with the marijuana you find a roach clip and some rolling papers. You
notify the commanding officer of your find and he sends for Jones. A few

minutes later, Petty Officer Jones staggers into the CO's office -- eyes red
and speech slurred. He is immediately apprehended and searched. A
marijuana rcigarette is found in his shirt pocket. Under these facts, a .

commander would have little trouble finding probable cause to order that a
urine sample be given.
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c. Probable cause and exigency. Mil.R.Evid. 315 recognizes
that there may not always be sufficient time or means available to communicate
with a person empoweled to authorize a search before the evidence is lost or
destroyed. While more commonly seen in the operable vehicle setting, facts
could give rise to support an exigency search of a member’'s body fluids.
Remember, to be lawful, an exigency search must still be based upon a finding
of probable cause. Because drugs tend to remain in the system in measurable
quantities for some time, it is unlikely that this theory will be the basis of
many urinalysis tests.

2. Inspections under Mil.R.Evid. 313. Commanders may order urina-
lysis inspections just as they may order any other inspection to determine and
ensure the security, military fitness, and good order and discipline of the
command. Urinalysis inspections may not be ordered for the primary purpose
of obtaining evidence for trial by court-martial or for other disciplinary
purposes. This would defeat the purpose of an inspection and make it a
search. Commands may use a number of methods of selecting servicemembers
or groups of members for urinalysis inspection including, but not limited to:

a. Random selection of individual servicemembers from the entire
unit or from any identifiable segment or class of that unit (e.g., a depart-
ment, division, work center, watch section, barracks, or all personnel who
have reported for duty in the past month). Random selection is achieved by
ensuring that each servicemember has an equal chance of being selected each
time personnel are chosen.

b. Selection, random or otherwise, of an entire subunit or
identifiable segment of a command. Examples of such groups would include:
an entire department, division, or watch section; all personnel within specific
paygrades; all newly reporting personnel; or all personnel returning from
leave, liberty, or UA.

c. Urinalysis testing of an entire unit

As a means of quota control, Navy commands are required to
obtain second-echelon approval prior to conducting all unit sweeps and random
inspections involving more than 20% of a unit, or 200 members. Failure to
obtain such approval, however, will not invalidate the results of the testing.
The Marine Corps has no such requirement.

3. Service-directed testing. Service-directed testing is actually
nothing more than inspections of units expressly designated by the Chief of
Naval Operations. These include: rehabilitation facility staff; security per-
sonnel; fleet "A" Schrol candidates; officers and enlisted in the accession
pipeline; and those executing PCS orders to an overseas duty station. See
OPNAVINST 5350.4A, Enclosure (4).

4. Valid medical purpose. Blood tests or urinalyses may also be
performed to assist in the rendering of medical treatment (e.g., emergency
care, periodic physical examinations, and such other medical examinations as
are necessary for diagnostic or treatment purposes). Do not confuse this with
a fitness-for-duty examination ordered by a servicemember's command.
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5. Fitness-for-duty testing. Categories of fitness-for-duty urinalysis
testing are briefly described below. Generally, all urinalyses NOT the product
of a lawful search and «izure, inspection, or valid medical purpose fall within

fitness- for-duty/command-directed categories.

a. Command-directed testing. A command-directed test shall be
ordered by a member's commander, commanding officer, officer in charge, or
other authorized individual whenever a member's behavior, conduct. or involve-
ment in an accident or other incident gives rise to a reasonable suspicion of
drug abuse and a urinalysis has not been conducted on a probable cause or
consensual basis. Command-directed tests are often ordered when suspicious
or bizarre behavior does not amount tn probable cause.

b. Aftercare _and_suryeillance_testing. Aftercare testing is
periodic command-directed testing of identified drug abusers as part of a plan
for continuing recovery following a rehabilitation program. Surveillance testing
is periodic command-directed testing of identified drug abusers, who do not
participate in a rehabilitation program, as a means of monitoring for further
drug abuse.

c. Evaluation_testing. This refers to command-directed testing
when a commander has doubt as to the member's wrongful use of drugs follow-
ing a laboratory-confirmed urinalysis result. Evaluation testing should be

conducted twice a week for a maximum of eight weeks and is often referred to
as a two-by-eight" evaluation.

d. Safety investigation_ testing. A commanding officer or any
investigating officer may order urinalysis testing in connection with any
formally convened mishap or safety investigation.

C. Uses of urinalysis_results. Of particular importance to the commander
is what use may be made of a positive urinalysis. See appendix |V to this
chapterr.  The results of a lawful search and seizure, inspection, or a valid

medical purpose may be used to refer a member to a DoD treatment and
rehabilitation program, to take appropriate disciplinary action, and to establish
the basis for a separation and characterization in a separation proceeding.

The results of a command-directed/fitness-for-duty urinalysis may NOT
be used against the member for any disciplinary purposes, nor on the issue of
characterization of service in separation proceedings, except when used for
impeachment or rebuttal in any proceeding in which evidence of drug abuse (or
lack thereof) has been first introduced by the member. In addition, positive
results obtained from o command-directed/fitness-for-duty urinalysis may not
be nsed as a basis for vacation of the suspension of execution of punishment
imposed under Article 15, UCMJ, or as a result of court-martial. Such result
may, however, serve as the basis for referral of a member to a DoD treatment
and rehabilitation program and as a basis for administrative separation.

What administrative or disciplinary action can be taken against service-
members identified as drug abusers through service-directed urinalysis testing
varies, depending upon which CNO-designated unit was tested. The only
constant is that all service-directed testing may be considered as the basis for
administrative separation. For further guidance on the uses of service-
directed urinalysis results, see OPNAVINST 5350.4A, Enclosure (4).
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D. The colliection process. The weakest link in the urinalysis program chain
is in the area of collection and custody procedures. Commands should conduct
every urinalysis with (ne full expectation that administrative or disciplinary
action might result. The use of chiefs, staff NCO's, and officers as observers
and unit coordinators is strongly encouraged. Strict adherence to direct
observation policy during urine collection to prevent substitution, dilution, or
adulteration is an absolute necessity. Mail samples immediately after collection
to reduce the possibility of tampering. Ensure all documentation and labels
are legible and complete. Special attention should be given to the ledger and
chain of custody to ensure that they are accurate, complete, and legible.
Additional guidance is provided in OPNAV 5350.4A, Tab (b), and appendix V
to this chapter.

E. Drug testing

1. Field test. As the name suggests, field tests are methods em-
ployed outside the laboratory to screen many of the commonly abused sub-
stances. Actual procedures employed vary, depending upon which testing
equipment is being used, but general certification and quality assurance
guidance can be found in OPNAVINST 5350.4A, Enclosure (4), Appendix C.

Positive field test results may not be used as the basis for any
disciplinary action, administrative separation proceeding, or other adverse
administrative action until confirmed by a DoD-certified drug laboratory or by
the servicemember’'s admission of drug use. Field test results alone may be
used for temporary referral to a treatment program, temporary suspension from
sensitive duty positions or positions where drug abuse threatens the safety of
others, or to temporarily suspend access to classified materials.

2. Navy drug_screening_laboratories. The Navy operates five drug
screening laboratories in support of the Navy and Marine Corps urinalysis
program worldwide. Their addresses, phone numbers, and areas of responsi
bility are contained in appendix VI to this chapter.

While a detailed discussion of the technology and laboratory pro-
cedures is far beyond the scope of this text, a basic understanding of what
happens to a sample upon arrival at the lab is important. All samples are first
receipted for in a secured accessioning area where shipping documentation and
labels are checked, and an initial aliquot sample is poured off for screening by
radioimmunnassay (RIA). If the aliquot sample tests "positive,” a second
aliquot sample is poured for conformation testing by gas chromatography/mass
spectrometry (GC/MS) Lab officials then review the test results and doru-
mentation, reporting only confirmed positives to the command by message.
Positive samples are frozen and retained by the lab for sixty days. These
samples will then be destroyed unless the laboratory is notified by the com-
mand to retain them longer because disciplinary action is contemplated.
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D _SEIZURE INSTRUCTION

INSTRUCTION_5510.3A

Subj: SEARCHES AND SEIZURES
Ref: (a) Mil.R.Evid. 315

1. Purpose. To establish the authority of various members of the U.S. Naval
Ballistics Command to order searches of persons and property and to promul-
gate regulations and guidelines governing such searches.

2. Cancellation. NAVBALCOM Instruction 5510.3 is hereby cancelled.
3. Objective. To insure that every search conducted by members of this
command is performed in accordance with the law. For purposes of this
instruction, "search” is defined as a quest for incriminating evidence.

4.  Authority

(a) Reference (a), as modified by court decision, authorizes a command-
ing officer to order searches of:

(1) Perscas subject to military law and to his authority;

(2) persons, including civilians, situated on or in a military installa-
tion, encampment, vessel, aircraft, vehicle, or any other location under his
control;

(3) privately-owned property situated on or in a military installation,
encampment, vessel, aircraft, vehicle, or any other location under his control;

(4) U.S. Government-owned or controlled property under his
jurisdiction, which has been issued to an individual or group of individuals for
their private use;

(5) all other U.S. Government-owned or controlled property under
his jurisdiction; and

(6) in foreign countries, persons subject to military law and to his
authority and any property of such persons located anywhere in the foreign
country.

(b) As to property described in paragraph 4(a)(5) above, a search may
be conducted at any time, by anyone in military authority on the scene, for

any reason, or for no reason at all. Any property seized as a result of such
a search will be handled in accordance with paragraph 7 herein.

Appendix (1)
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(c) Items or other evidence seized as a result of a search of persons or
property falling within paragraphs 4(a)(1), (2), (3), or (4) above, will be
admissible in a subsequ~nt court proceeding only if the search was based on
probable cause. This means that, before the search is ordered, the person
ordering the search is in possession of facts and information, more than mere
suspicion or conclusions provided to him by others, which would lead a
reasonable person to believe that: (a) An offense has been committed; and (b)
the proposed search will disclose an unlawful weapon, contraband, evidence of
the offense or of the identity of the offender, or anything that might be used
to resist apprehension or to escape.

(d) Before deciding whether to order any search of persons or property
described in paragraphs 4(a)(1), (2), (3), or (4) above, the officer respons-
ible is required to take all reasonable steps consistent with the circumstances
to ensure that his source of information is reliable and that the information
available to him is complete and correct. He must then decide whether such
information constitutes probable cause as defined above. In making this
determination, the responsible officer is exercising a judicial, as opposed to a
disciplinary, function.

(e) Ordinarily the Commanding Officer, U.S. Naval Ballistics Command,
will be the officer responsible for authorizing searches of persons or property
described in paragraphs 4(a)(1), (2), (3), or (4), above, in this command.
If the commanding officer is unavailable and full command responsibilities have
devolved to another (normally the executive officer), that person then exerci-
sing full command responsibilities is permitted to authorize searches and
seizures.

5. Criteria

(a) When so acting, the individual empowered to authorize searches will
exercise discretion in deciding whether to order a search in accordance with
the general criteria set forth above. No search will be ordered without a
thorough review of the information to determine that probable cause, where
required, exists. Due consideration will be given to the advisability of posting
a guard or securing a space to prevent the tampering with or alteration of
spaces while a further inquiry is conducted to effect a more complete develop-
ment of the facts and circumstances giving rise to the request for a search.

(b) The following examples are intended to assist the responsible officer
in placing the persons or property to be searched within the proper category
(set forth in paragraph 4(a), above):

(1) Members of the armed forces and civilians accompanying armed
forces in a combat zone in time of war;

(2) all persons, servicemembers and civilians, situated on or in a
military installation, encampment, vessel, aircraft, or vehicle;

(3) automobiles, suitcases, civilian clothing, privately-owned parceis,
etc., physically located on or in a military installation, encampment, etc., and
owned or used by a servicemember or a civilian;
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(4) lockers issued for the stowage of personal effects, government
quarters, or other spaces or containers issued to an individual for his private
use;

(5) the working spaces of this command, including restricted-access
spaces, in the custody of one or a group of individuals where no private use
has been authorized (e.g, a wall safe, gear lockers, government vehicles,
government briefcases, and government desks); or

(6) persons under the authority of this command and their personal
property, including vehicles located on or off base when located in a foreign
country.

6. Exception. In circumstances involving vehicles, the interests of the safety
or security of a command, or the necessity for immediate action to prevent the
removal or disposal of stolen property may leave insufficient time to obtain
prior authorization to conduct a search. Under such circumstances, any officer
of this command, on the scene in the execution of his military duties, is
authorized to conduct a search without prior authorization from the command-
ing officer. When so acting, such officer is limited by all the requirements set
forth above. He must determine that the person or property to be searched
falls within one of the categories set forth, that his information is reliable to
the extent permitted by the circumstances, and that probable cause, if
required, is present. He shall inform the command duty officer of all the
facts and circumstances surrounding his actions at the earliest practicable time.

7. instructions

(a) |If the circumstances permit, place the person requesting the authori-
zation to search under oath or affirmation prior to giving such authorization.
This ocath or affirmation should be substantially in accordance with the one
suggested in JAGMAN, app. A-1-1(3), para. 2.

(b) Any person authorizing a search pursuant to this instruction may do
so orally or in writing, but in every case the order shall be specific as to
who is to conduct the search, what person(s) or property are to be searched,
and what item(s) or information are expected to be found on such person(s)
or property. At the time the search is ordered, or as soon thereafter as
practicable, the individual authorizing the search will set forth the time of
authorization, the particular persons or property to be searched, the identity
of the persons authorized to conduct the search, the items or information which
was expected to be found, a complete discussion of the facts and information
he considered in determining whether or not to order the search, and what
effort, if any, was made to confirm or corroborate these facts and information.
This report will be forwarded to the commanding officer and will be supple-
mented at the earliest practicable time by a written report, setting forth any
items seized as a result of the search, together with complete details, including
location of their seizure and location of their stowage after seizure.
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(c) Where possible, searches authorized by this instruction will be con-
ducted by at least two persons not personally interested in the case, at least
one of whom will be a - mmissioned officer, noncommissioned officer, or petty
officer.

(d) Once a search is properly ordered pursuant to this instruction, it is
not necessary to obtain the consent of any individual affected by the search;
however, such consent may be requested.

(e) Frequently, it will appear desirable to interrogate suspects in connec-
tion with an apparent offense. It is essential that the function of interroga-
tion be kept strictly separate and apart from the function of conducting a
search pursuant to this instruction. This instruction does not purport to
establish any regulations or guidelines for the conduct of an interrogation.

(f) Personnel conducting a search properly authorized by this instruction
will search only those persons or spaces ordered. If, in the course of the
search, they encounter facts or circumstances which make it seem desirable to
extend the scope of the search beyond their original authority, they shall
immediately inform the person authorizing the search of such facts or circum-
stances and await further instructions.

(g) Personnel conducting a search properly authorized by this instruction
will seize all items which come to their notice in the course of the search which
fall within the following categories:

(1) Unlawful weapons (i.e., any weapon the mere possession of which
is prohibited by law or lawful regulation);

(2) contraband (i.e., any property the mere possession of which is
prohibited by law or lawful regulation);

(3) any evidence of a crime (e.g., the fruits or products of any
offense under the Uniform Code of Military Justice, or instrumentalities by
means of which any such offense was committed); and

{4) any object or instrumentality which might be used to resist
apprehension or to escape.

All such items shall be seized even if their existence was not antici-
pated at the time of the search.

(h) Any property <eized as a result of a search shall be securely tagged
or marked with the following information:

(1) Date and time of the search;
(2) identification of the person or property being searched;

(3) location of the seized article when discovered;
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(4) name of person ordering the search; and
(5) signatur«(s) of the person(s) conducting the search.

(i) No person conducting a search shall tamper with any items seized in
any way, but shall personally deliver such items to the senior member of the
search team. In the event that size or other considerations preclude the
movement of any seized items, one of the persons conducting the search shall
personally stand guard over them until notification is made to the person
authorizing the search and receipt of further instructions.

(j) No person acting to authorize a search under the provisions of this
order shall personally conduct the search. Such persons should also avoid,
where possible and practical, being present during its conduct.

(k) Any person authorizing a search based upon this instruction should
be careful to avoid any action which would involve him in the evidence-
gathering process of the search.

(1) The person conducting a search should, when possible, notify the
person whose property is to be searched. Such notice may be made prior to
or contemporaneously with the search. An inventory of the property seized
shall be made at the time of a seizure or as soon as practicable. At an
appropriate time, a copy of the inventory shall be given to a person from
whose possesion or premises the property was taken.

(m) Nothing in this instruction shall be construed as limiting or affecting
in any way the authority to conduct searches pursuant to a lawful search
warrant issued by a court of competent jurisdiction, or pursuant to the freely
given consent of one in the possession of property, or incident to the lawful
apprehension of an individual. The Manual of the Judge Advocate General of
the Navy contains suggested forms for recording information pertaining to the
authorization for searches and the granting of consent to search. Use these
forms whenever practicable.

(signed) COMMANDING OFFICER
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FINDING_THE EXISTENCE OF PROBABLE CAUSE TO ORDER_A SEARCH

When faced with a request by an investigator to authorize a search, what
should you know before you make the authorization? The following considera-
tions are provided to aid you.

1. Find out the name and duty station of the applicant requesting the search
authorization.

2. Administer an oath to the person requesting authorization. A recom-
mended format for the oath is set forth below:

"Do you solemnly swear (or affirm) that the information you are about
to provide is true to the best of your knowledge and belief, so help you God?"

3. What is the location and description of the premises, object, or person
to be searched? Ask yourself:

a. Is the person or area one over which | have jurisdiction?
b. Is the person »or place described with particularity?
4, What facts do you have to indicate that the place to be searched and

property to be seized is actually located on the person or in the place your
information indicates it is?

5. Who is the source of this information?

a. If the source is a perseon other than the applicant who is before
you (that is, an informant), see the attached addendum on this subject.

b. If the source is the person you are questioning, proceed to

question 6 immediately. |f the source is an informant, proceed to question 6
after completing the procedure on the addendum.

6. What training have you had in investigating offenses of this type or in
identifying this type of contraband?

7. Is there any further information you believe will provide grounds for the
search for, and seizure of, this property?

8. Are you withholding any information you possess on this case which may
affect my decision on this request to authorize the search?
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If you are satisfied as to the reliability of the information and that of the
person from whom you receive it, and you then entertain a reasonable belief
that the items are wh.te they are said to be, then you may authorize the
search and seizure. It should be done along these lines:

"(Applicant's _name), | find that probable cause exists for the issuance of an

* See appendix Il-c on describing the area or person to be searched, and items
to be seized.
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EARCH_AUTHORIZATIONS: _INFORMANT_ ADDENDUM

1. First inquiry. What forms the basis of his or her knowledge? You must
find what facts (not conclusions) were given by the informant to indicate that
the items sought will be in the place described.

2. Then you must find that either the informant is reliable or his informa-
tion is reliable.

a. Questions to determine the informant's reliability:
(1) How long has the applicant known the informant?
(2) Has this informant provided information in the past?

(3) Has the provided information always proven correct in the
past? Almost always? Never?

(4) Has the informant ever provided any false or misleading
information?

(5) (If drug case) Has the informant ever identified drugs in
the presence of the applicant?

(6) Has any prior information resulted in conviction? Acquittal?
Are there any cases still awaiting trial?

(7)  What other situational background information was provided
by the informant that substantiates believability (e.g., accurate description of
interior of locker room, etc.)?

b. Questions to determine that the information provided is reliable:

(1) Does the applicant possess other information from known
reliable sources, which indicates what the informant says is true?

(2) Do you possess information (e.g., personal knowledge) which
indicates what the informant says is true?
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SEARCHES: DESCRIBE_WHAT_TO_LOOK _FOR_AND WHERE TO LOOK

Requirement of_specificity: No valid search authorization will exist unless the
place to be searched and the items sought are
particularly described.

1. Description of the place or the person to be searched.
a. Persons. Always include all known facts about the individual, such
as name, rank, SSN, and unit. If the suspect's name is unknown, include a

personal description, places frequented, known associates, make of auto driven,
usual attire, etc.

b. Places. Be as specific as possible, with great effort to prevent the
area which you are authorizing to be searched from being broadened, giving
rise to a possible claim of the search being a "fishing expedition.”

2. What can be seized. Types of property and sample deserriptions. The
basic rule: Go from the general to the specific description.
a. Contraband: Something which is illegal to possess.
Example: "Narcotics, including, but not limited to, heroin,

paraphernalia for the use, packaging, and sale
of said contraband, including, but not limited to,
syringes, needles, lactose, and rubber tubing.”

b. Unlawful weapons: Weapons made illegal by some law or
regulation.
Example: Firearms and explosives including, but not limited

to, one M-60 machine gun, M-16 rifles, and
fragmentation grenades.

c. Evidence of crimes
(1) FEruits of a crime

Example: "Household property, including, but not limited
to, one G.E. clock, light-blue in color, and one
Sony fifteen-inch, portable, color TV, tan in
color with black knobs."
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. (2)

crimes.

Tools or instrumentalities of crime. Property used to commit

Example: "ltems used in measuring and packaging of
marijuana for distribution, including, but not
limited to, cigarette rolling machines, rolling
papers, scales, and plastic baggies.”

3) Evidence which_may aid in_a particular crime_solution: helps
catch the criminal.

Example: "Papers, documents, and effects which show
dominion and control of said area, including, but
not limited to, cancelled mail, stencilled clothing,
wallets, receipts.”
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URINALYSIS CONSENT FORM

I, , have been requested to provide a urine sample. |

have been advised that:

(N I am suspected of having unlawfully used drugs;

(2) I may decline to consent to provide a sample of my urine for
testing;

(3) if a sample is provided, any evidence of drug use resulting from

urinalysis testing may be used against me in a court-martial.

| consent to provide a sample of my urine. This consent is given freely
and voluntarily by me, and without any promises or threats having been made

to me or pressure or coercion of any kind having been used against me.

Signature

Date

Witness' Signature

Date

Appendix |11

4-38




OPNAVINST 5350.4A

27 AUG 1997
USE OF DRUG URINALYSIS RESULTS
Usable for
{other than
Usable in [jUsable as honorable)
disciplinaryilbasis for jcharacterization

proceedings {separationj of service

Search or Sejizure -
- member's consent YES
- probable cause YES

2. Inspection
~ random sample
- unit sweep

D

3. Medical -~ general
diagnostic purposes YES
(e.g., emergency room
treatment, annual
physical exam, etc.)

YES

- command-directed NO
- competence for duty NO
- aftercare testing NO
- surveillance NO
- evaluation NO

mishap/safety NO

investigation

Service directed

- rehab. facility YES
staff (military
members)

- drug/alcohol rehab NO
testing

- PCS overseas, Naval YES
Brigs, "A" school

- Accession {entrance NO
test)
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URINALYSIS

Each urinalysis should be conducted with the understanding that positive
samples could result in administrative or disciplinary action. Collection
procedures should be designed to avoid problems during administrative and
disciplinary proceedings.

At court-martial, the trial counse! must establish that the positive urine sample
originated with the accused. During the government's case, the military judge
or members, as factfinders, will closely scrutinize the command’s procedures.

Based upon courtroom experience, certain procedures have proven to be most
effective in establishing the source of the urine sample.

The unit coordinator should:

1. Ask for the member's ID card.
2. Compare the ID picture with the face of the member.
3. Copy the social security number from the ID card onto the urinaly-

sis label and chain of custody.

4. Copy the name and social security number from the card into the
urinalysis ledger.

wn

Allow the subject to verify the label information and chain of
custody form.

6. Place the label on a urine sample bottle and hand bottle to member
for production of a sample under supervision of observer.

7. When member returns the sample, ask the member if the bottle
contains his/her urine.

8. Again, allow member to verify the information on the label, chain
of custody form, and ledger.

9. Have subject initial label.

10. Take sample bottle from bottom to confirm that it is warm.

1. Have member sign ledger.

12. Have observer sign ledger.

13. Have coordinator sign ledger.

14. Place bottle in original cardboard container.

15. After collecting all samples, sign the chain of custody document as
releaser and hand carry/send samples to the appropriate screening
laboratory.
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‘ The observer should:

1. Walk with member from unit coordinator's table to the head.

2. Ensure male members use urinal only. |If there are two urinals,
side-by-side, only one member should provide a sample at any one
time. If there are more than two urinals, no more than two
members should give samples at one time and each should use one
of the two end urinals. |f member is female, keep the stall door
open.

3. Stand and clearly view the urine actually entering the bottle.

4. Accompany the member back to the unit coordinator's table.

5. Initial the ledger.

6. Sign the ledger.

If the above procedures are followed, an accused has difficulty claiming that
the sample was not personally produced. At the court-martial, trial counsel
will be able to call the unit coordinator and observer as witnesses to introduce
the ledger, chain of custody document, and urine sample bottle into evidence.
In addition, a diagram of the urinalysis area may be offered to show the
relevant distances.

. Problems arise in the following situations:
1. When one individual tries to observe multiple members at one time.
2. When the observer is unprepared.
3. When the observer fails to initial the ledger.
4. When the observer fails to sign the ledger, or no ledger is main-
tained.
5. When the member is absent at the time that the label is finally

attached to the bottle.

6. When the observer does not accompany the member from the unit
coordinator’'s table to the head and back.

7. When the same exact procedures are not used on every member.
8. When an atmosphere of confusion sur-ounds the collection.
9. When only the last four digits of the social security number are

printed on the label.
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Be aware that urinalysis cases take approximately three months from collection
to trial. If the observer was only TAD to the testing command at the time of
collection, the observe. may have to return to his/her parent command by
trial.  Also, if the observer or unit coordinator is planning to transfer or
deploy within three months of the urinalysis, he/she may be unavailable for
trial. In all these cases, personnel may have to return to testify at convening
authority expense.
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DRUG SCREENING LABS

Address Telephone/Message Address
Commanding Officer AUTOVON: 942-2959
Navy Drug Screening Laboratory Commercial: (904) 772-2497
Naval Air Station NAVDRUGLAB JACKSONVILLE FL
Jacksonville, FL 32214-5240
Commanding Officer AUTOVON: 792-3701
Navy Drug Screening Laboratory Commercial: (312) 688-6862
Bldg. 38-H NAVDRUGLAB GREAT LAKES IL
Great Lakes, IL 60088-5223
Commanding Officer AUTOVON: 564-8089
Navy Drug Screening Laboratory Commercial: (804) 444-8120
Naval Air Station, Bildg. S-33 NAVDRUGILLAB NORFOLK VA
Norfolk, VA 23511
Commanding Officer AUTOVON: 855-6184
Navy Drug Screening Laboratory Commercial: (415) 633-6175
Bldg. 65, 8750 Mountain Bivd. NAVDRUGLAB OAKLAND CA
Oakland, CA 94627-5050
Commanding Officer AUTOVON: 987-2371
Navy Drug Screening Laboratory Commercial: (619) 233-2349
Naval Hospital, Bldg. 10-2 NAVDRUGLAB SAN DIEGO CA

San Diego, CA 92134-6900

AREAS_OF RESPONSIBILITY

NDSL _Jacksonville: Those units designated by CINCLANTFLT or CMC and
those undesignated units in geographic proximity.

NDSL Great Lakes: All activities assigned to CNET, all USMC accession points
as designated by CMC, and selected naval activities located in the Great Lakes
area.

NDSL Norfolk: Those units designated by CINCLANTFLT, CMC, or CINCUS-
NAVEUR and those undesignated units in geographic proximity.

NDSL_Oakland: Those units designated by CINCPACFLT or CMC and those
undesignated units in geographic proximity.

NDSL San_Diego: Those units designated by CINCPACFLT or CMC and those
undesignated units in geographic proximity.

NOTE: Recruit Training Centers will send recruit accession specimens to
the geographically nearest NDSL for confirmation testing.
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REQUEST FOR AUTHORIZATION TO CONDUCT SEARCH AND SEIZURE
REQUEST FOR AUTHORIZATION TO CONDUCT SEARCH AND SEIZURE

Newport County, Newport,
WITH THE UNITED STATES ARMED FORCES AT _Rhode Island, Continental USA

{Locatlon)’
Naval Investigative
1. 1, Robert T. Jacobs, Service Residént Agency, Newport, RI
(Name) (Organization or Address)

having first been duly sworn, state thatz _larceny of a Panasonic AM/FM radio

Model RF-593, SN 00610, with a broken antenna from YN2 Douglas

Wright, USN, on 10 January 19CY has been committed.

2. ) further state that? BM1 Jonathan P, Rhodes was visiting ¥YN2 Richard R.
Blue in Bldg 346, Rm 13B, NETC, Newport, RI, on 15 Jan CY. BMl

Rhodes saw a Panasonic AM/FM radio with a broken antenna which

fit the description of a radio stolen from YN2 Douglas Wright.

BM1 Rhodes informed me via phone conversation what he had witnessed. .

I talked with BM1 Rhodes on 15 Jan CY in my office, and he

again went over the facts in more detail. BMl Rhodes' CO

informed me that BM1 Rhodes is a very trustworthy individual.

3. In view of the foregoing, the undersigned requests that permission be granted for the search of*

YN1 John T. Green's living area and wall locker, Bldg 346,
(The person)

Rm 13B, NETC, Newport, Rhode Island,
(and) (The gquarters or billets) (and)

and sezure of _ @ Panasonic AM/FM radio
(The automobile) (Items searched for)

Model RF-593, SN 00610

Gt T Dee ol

(Sighature)
ROBERT T. JACOBS
NIS, Newport, Rhode Island

Typed name and organization)

Appenalx V1l-a(l)
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| JURAT

i, SA James Q. Summerville | do hereby certify that the foregoing request for authorization
to conduct search and selzure was subscribed and sworn to before me this 16thday of Jan , 19.CY , by

SA Robert T. Jacobs , who I8 known to me to be

. . (Name of person making statement) (Status)®
with the U.S. Armed Forces.

And | do further certify that | am on this date empowered to administer oaths by authority of

/( éxrt=— 6) i/mv\é-(m? /<

Article 136, UCMJ

(Authority)®

(Slgna‘uro) .

(Typed name. grade, and Branch of Service)
Naval Investigative Service Resident Agency
Newport, Rhode Island
{Command or Organization)

INSTRUCTIONS

1. Insert Country, State, and County in which request is acknowledged. If military considerations preclude
disclosure of exact place of execution, insert *In a Foreign Country® or "in a possession of the United States
outside of the continental United States."

2. In paragraph 1, set forth a concise factual statement of the offense that has been committed or the
probable cause to belleve that it has been committed. Use additional pages if necessary.

3. In paragraph 2, set forth facts establishing probable cause for belleving that the person, premises, or
place to be searched and the property to be seized are connected with the offense mentioned in paragraph 1,
plus facts establishing probable cause to belleve that the property to be seized is presently iocated on the
person, premises, or place to be searched. The facts stated in paragraphs 1 and 2 must be based on either
the personal knowledge of the person signing the request, or on hearsay information which he has plus the
underlying circumstances from which he has concluded that the hearsay Information Is trustworthy. If the
information is based on personal knowledge, the request shouid so indicate. If the information Is based on
hearsay Information, paragraph 2 must set forth some of the underlying circumstances from which the person
signing the request has concluded that the informant, whose identity need not be disclosed, or his information
was trustworthy. Use additional pages if necessary.

4. In paragraph 3, the person. premises, or place to be searched and the property to be seized shouid be
described with particularity and In detall. The types of items which may be selzed are set forth in M.R.E.
316(d). MCM, 1964.

5. *U.S. Armed Forces member on active duty,” or °the spouse of a U.S. Armed Force member.” or “a
person serving with the Armed Forces,” or other appropriate description of status.

. 8. “Manual of the Judge Advocate General of the Navy, section 2502a(4) (b).” or “Art. 136. UCMJ.* or
other appropriate authority.
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DEPARTMENT OF THE NAVY

AFFIDAVIT FOR SEARCH AUTHORIZATION

UNITED STATES OF AMERICA

VS,
Yeoman First Class John T. Green, U.S. Navy

Before the Commander, Naval Education and Training Center, Newport,
(Identify person by title and command)
Rhode Island

The undersigned, being duly sworn, requests authority to search:

f1dentifs the person and o desenbe the premuses with particulariy and i detail)
Living area and wall locker of ¥YN1 John T. Green, Building 346,
Room 13B, Naval Education and Training Center, Newport, Rhode
Island

Believing that there is now being concealed certain property, namely:

(Here describe the properiv)
Panasonic AM/FM Radio, Model RF~593, SN 00610, with a broken
antenna

The request for authorization to search and seize is made in connection with an investigation into
the offense(s) of:

Article 121: Larceny

The facts and circumstances known to me tending to establish the foregoing grounds for authoriza-
tion to search and seize, including comments demonstrating the reliability of the information and/or
informant, are as follows:

(Attach sparate. sworn affudevit if more space needed) SA Robert T. Jacobs was informced by BM1l
Jonathan Rhodes that BM1 Rhodes had been visiting ¥YN2 Richard R.
Blue on 15 Jan CY. YN2 Blue shares Rm 13B, Bldg 346, NETC,
Newpcrt, RI with YN1 John T. Green. BM1 Rhodes saw a Panasonic
AM/FM radio of the same description which YN2 Douglas Wright had
reported stolen. BM1l Rhodes immediately notified SA Jacobs. BM1
Rhodes' Commanding Officer states BMl Rhodes is a very trustworthy

individual.
/({j7 7( cel o

Senature of Afhant

Sworn to before me, and subscribed in my presence, thls 16th day of January 19 ¢y

4/{/;CL1( P 0) ’% (ﬁ({

Swnature of Person 4dmunsicring Oath

Capt, USN, Commander
Bonk Scriwe, itk

A4-46

OPNAY £327,10¢12 82) SN 0107 LF.055 2750
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RECORD OF AUTHORIZATION FOR SEARCH (See JAGMAN 0177a(3))
RECORD OF AUTHORIZATION FOR SEARCH

1. At 1340 hours on_l1l6 January 19CY i was approached
Time Date

by Robert T. Jacobs

Name

in his capacity as _Special Agent, Naval Investigative Service who having

Duty?
been first duly sworn,? advised me that he suspected _YN1 John T. Green, USN
Name
of Article 121, UCMJ, larceny and requested permission to search his/ber
Offense
Wall locker and living area Panasonic AM/FM Radio,
Bldg 346, Rm 13B, NETC for Model RF-593, SN 00610
Object or place ? Items*

2. The reasons given to me for suspecting the above named person were: °

On_15 Jan CY, BM1 Jonathan P. Rhodes, USN, was visiting YN2 Richard R. Blue,

USN. ¥N2 Blue lives in Rm 13B, Bldg 346, NETC, Newport, RI. His roamate

is YN1 John T. Green. while in Rm 13B, Bldg 346, BM1 Rhodes observed a

radio in YN1 Green's area. It was a small Panasonic radio with a broken

antenna. BMl Rhodes was aware through a conversation with YN2 Douglas

Wright, that ¥YN2 Wright's radio had been stolen early in January 19CY. YN2

Wright had described his radio to BM1 Rhodes as a Panasonic with a broken

antenna.

3. After carefully weighing the foregoing Information, | was of the bellef that the crime of

larceny (had been] [wassbminat bessabawttx ket committed,

that YN1 John T. Green, USN was the likely perpetrator thereof, that a search of

the object or area stated above would probably produce the Items stated and that such items were [the fruits

of crime] Kbm4osirsrrnoiaiisie x ahaacirox iconuuban xivience] .
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RECORD OF AUTHORIZATION FOR SEARCH (continued)

4. | have therefore authorized _Special Agent Robert T. Jacobs, NIS to

search the place named for the property specified, and if the property be found there. to seize it.

//n . ggmmagder, Ngv%l o Cont
- - ) = ucation an raining Center
Captain 12,,//’“'1(( D }* [(IB Newport, Rhode Island
Grade 7 Signature Title
16 January 19CY 1440 hours
Date and time
INSTRUCTIONS

1. Although the person bringing the information to the attentlon of the indlviduai empowered to authorize the
search will normally be one in the execution of investigative or police duties, such need not be the case. The
Information may come from one as a private individual.

2. Other than his/her own prior knowledge of facts relevant thereto, ail information considered by the
Individual empowered to authorize a search on the Issue of probable cause must be provided under oath or
affirmation. Accordingly, prior to recelving the Information which purports to establish the requisite probable
cause, the individual empowered to authorize the search will administer an oath to the person(s) providing the
information. An example of an cath is as follows: Do you solemnly swear (or affirm) that the information you
are about to provide s true to the best of your knowledge and belief. so help you God? (This requirement
does not apply when all information considered by the Individual empowered to authorize the search, other than
his/her prior personal knowledge, consists of atfidavits or other statements previously duly sworn to before
another official empowered to administer oaths.)

3. The area or place to be searched must be specific, such as wall locker, wall locker and locker box,
residencs, or automobille.

4. A search may be authorized only for the seizure of certain classes of items: (1} Fruits of a crime (the
results of a crime such as stolen objects): (2} Instrumentalities of a crime (example: search of an automoblle
for a crowbar used to force entrance into a building which was burglarized). (3) Contraband (items. the mere
possession of which is against the law -- marljuana, etc.); (4) Evidence of crime (example: bloodstained
cicthing of an assault suspect).

5. Before authorizing a search, probable cause must exist. This means reliable iInformation that would lead a
reasonably prudent and cautious man to a natural belief that:

a. An offense probably is about to be. is being. or has been committed. and
b. Specific fruits or instrumentalities of the crime. contraband or evidence of the crime exist; and
c. Such fruits, Instrumentalities, contraband, cr evidence are probably in a certain place.

In arriving at the above determination it is generally permissibie to rely on hearsay information, particularly it it
Is reasonably corroborated or has been verified in some substantial part by other facts or circumstances.
However, unreliable hearsay cannot alone constitute probable cause. such as where the hearsay is severai
times removed from its source or the information Is received from an anonymous telephone cail. Hearsay
Information from an informant may be considered if the information Is reasonably corroborated or has been
verified in some substantlal part by other facts, circumstances or events. The mere opinion of another that
probable cause exists is not sufficient; however, along with the pertinent facts. it may be considered in
reaching the conclusion as to whether or not probable cause exists. If the information available does not
satisty the foregoing. additional Investigation to produce the necessar; information may be ordered.

Appendix VII-c(2)
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DEPARTMENT OF THE NAVY

COMMAND AUTHORIZATION FOR SEARCH AND SEIZURE

UNITED STATES OF AMERICA
VS.

Yeoman First Class John T. Green, U.S. Navy

To Special Agent Robert T. Jacobs

Affidavit(s) having been made beforeme by Special Agent Robert T. Jacobs

That there is reason to believe that on the person of and/or on the premises known as:

Idennyfy the persom and or describe the premuses with parfic utunty and in Jdetail

Living area and wall locker of ¥YN1 John T. Green, USN, Bldg 346,
Room 13B, Naval Education and Training Center, Newport, Rhode
Island

which ig/are under my jurisciction,

There is now being concealed certain property, namely:
Here descridbe the property

Panasonic AM/FM Radio, Model RF-593, SN 00610, with a broken
antenna

I am satisfied that there is probable cause to believe that the property so described is being concealed on
the person and/or premises above described and that grounds for application for issuance cof a3 command
authorized search axist as stated in the supporting affidavit(s).

YOU ARE HEREBY AUTHORIZED TO SEARCH the person and/or place named for the property speci-
fied and if the property i1s founa there to seize it, leaving a copy of this authorization and receipt for the

property taken. You will provide a signed receipt to this command, corraining a full description of every
item seized.

Any assistance desired in conducting this search will be furnished by this command.

%Zﬁ/ Cica ) 21 /Afo .

Lignature of Percun Aurhoniing Search

Dated this 16tlday of January 19 CY

Capt, USN, Commander
Runk Service luale

Naval Education and Training Center
Newport, Rhode Island

ymmant

Anpandix UILl-d
L

OPNAYV 38279 11282 SN OV0? L F.08% 2748
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CONSENT TO SEARCH (See JAGMAN 0177a(3))
CONSENT TO SEARCH

i, _YN1 John T. Green, USN . have been advised that inquiry is
being made In connection with 1a P i FM i

YN2 Douglas Wright, USN, on 10 January 19CY

| have been advised of my right not to consent to a search of (my person] [the premises mentioned

below]) .

| hereby authorize _SA Robert T. Jacobs

and , who

{has] jomve been] identified tome as 3_Special Agent, GS6, with Naval

Investigative Service Resident Agency, Newport, RI
Position(s)

to conduct a complete search of my [RaxQ0] [residence] mutormsklek [wall locker] X xxxxXxxxXxk

HAxxxxxxx¥%] located at _Bui ino ; 4
Training Center, Newport, Rhode Island

i authorize the above fisted personnel to take from the area searched any letters, papers, materials,

or other property which they may desire. This search may be conducted on 16 January 19CY
date

This written permission Is being given by me to the above named personnel voluntarily and without

Vel T oo
7

threats or promises of any kind.

Signature

WITNESSES

e T Do itlo
+ /

Appendix VIII
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DEPARTMENT OF THE NAVY

EVIDENCE/PROPERTY CUSTODY RECEIPT

1. CASE CONTROL NUMBER(CCN)

4. NAME, GRADE AND TITLE OF PERSON FROM WHOM RECEIVED

D OWNER

John T. Green

2. RECEIVING ACTIVITY 3. LOCATION
Naval Investigative Service Resident Ag. | Newport, RI

5. AQDRE_SS {Include ZIP code)
Building 346, Rm 13B,

Naval Education and

Training Center, Newport, RI

YN1, USN

OTHER

6. WORK PHONE
841-1638

7. LOCATION OF PROPERTY WHEN OBTAINED
Building 346, Room 13B, YN1 John T. Green'

s wall locker

9. TIME/DATE OBTAINED

10. tOG NUMBER

antenna

8. PURPOSE FOR WHICH OBTAINED B € VIDENCE
Orfouno  [iMPOUNDED O oTHeR 1400/16 January 19CY
1. ITEM[12. QUANTITY]13. DISPOSAL 14. DESCRIPTION OF ARTICLE -MODEL NUMBER. SER_NO_ IDENTIF YING
ACTION MARKS, CONDITION, AND VALUE WHEN APPROPRIATE.
A. 1 Panasonic AM/FM Radio, Model RF-593, SN 00610, with a broken

15. NAME AND SIGNATURE OF WITNESS (// available/

16. NAME AND SlGNATURE QF R

ROBERT T. JACOBS

IVJNG PE SO
\éf./ ;/6 (//3

— 17 CHAIN OF CUSTODY

ITEM DATE & TIME RELEASED BY RECEIVED BY o RiOSE ]
NAME NAME
A |16 Jan CY |ROBERT T. JACOBS WILLIAM S. BING Bvidence relegzed to
1500 hours |ORGANIZATION ORGANIZATION evidence custodian
NIS, Ne:woort, NIS, Newport, RI
ZTUﬁE ) {/ SZIG A}UIF;E . /J\
ae Ll | Uil leap. O »
4~__ - NAME NAME 4 T S ]
A 19 Jan CY |WILLIAM S. BI _iDAVID R. WHIP Evidence in court-
0810 hours |[ORGANIZATION ORGANIZATION martial released to
‘ NIS, Newport, RI = |NLSO, Newport, RI trial counsel
| SIGNATURE T “'.sgv:run? '
) ablam S ‘6Lr\ﬂ cat K Lk . ]
NAME NAME
A 19 Jaﬂ cy [DAVID R. WHIP __|WILLIAM S. BING Evidence returned to
:1616 ours |oRGANIZATION ‘ORGANIZATION evidence custodian
I NLS?T RN&ewpor_tJ___RI, - I:f::’;' I‘L‘i""ﬁort' RI | at campletion of
U | U .
. : - 1
l 'th R (‘UA/L) Z{ L f'\«g /3(. - court-martia B

QPMAY 8527/22 (12 82)
$NO107-LF 0552810

CHAIN O EUSIOQV CONMTINUED UN REVERSE

4-

7
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NOTE: REMOVE AND REVERSE CARBONS BEFORE COMPLETING THIS SIDE

17. CHAIN OF CUSTODY (CONTINUED)

ITEM OATE & TIME RELEASED 8Y RECEIVED BY PURPOSE

NAME NAME

i }BQGAHMANON ORGANIZATION

! ;
[ﬁennuns SIGNATURE

]

f NAME NAME

; ORGANIZATION ORGANIZATION

5 SIGNATURE SIGNATURE

!

T NAME NAME

|
ORGANIZATION ORGANIZATION
SIGNATURE SIGNATURE
'
NAME NAME
ORGANIZATION ORGANIZATION
SIGNATURE SIGNATURE

18. REMARKS

19. FINAL DISPOSAL ACTION

FINAL OI1SPOSAL AUTHOR!ITY

NAME /Tvped or Printed)

GRADE/RANK

ORGANIZATION

HAME

20. PERSON(SI RECEIVING ITEMS/WITNESSING DESTRUCTION

ORGANIZATION

SIGNATURE/GATE

CONTINUE IN REVMAIKS IF NECESSARY

INOICATE IN DISPOSAL ACTION COLUMN (ON FRONT! BY NUMBER AND LETTER CODE PERSONIS) RECEIVING OR WITVESSING, ACTION
AND TYPE OF «.CT!J FETURNED TC INDIVIOUAL OWNER (1) RETURNED TO COMMAND (C), TURNED INTO SUPPLY 'S TO S NGTHER
AGENCY (A), T NIS iNI, DESTROYED 101, OTHER METHOD IMI. (EXPLAIN (N REMARKS )

Appendix IX(2)

OPNAY $30°/22(12.42) BACK
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Military Justice
Study Guide
Evidence

Rev. 7/90

CHAPTER V

DISCOVERY AND REQUESTS FOR WITNESSES

A. Introduction to discovery. Discovery is the right before or during trial
to examine (i.e., discover) information possessed by the other party to the
trial. There are at least three basic reasons why discovery is valuable:

1. It helps to put the defense on an equal footing with the prosecution

in terms of investigative resources;

2. it enables the defense to prepare a rebuttal to the charges (in this
sense, discovery complements Articles 10, 30, and 35, UCMJ, which require
that the accused be informed of the charges and be served with a copy of
them); and

3. it provides the basis for cross-examination and impeachment of
witnesses at trial.

The accused’s right to discovery under the UCMJ is implemented

and rules developed by case law. Each of these MCM provisions sets forth
certain limits relating to what may be discovered. These limits are rather
broad compared to civilian procedures.

B. Methods of discovery

1. Right to interview witnesses. Article 46, UCMJ, provides that the
"trial counsel, the defense counsel, and the court-martial shall have equal
opportunity to obtain witnesses and other evidence...." R.C.M. 701(e), MCM,
1984 [hereinafter R.C.M. __ ], indicates that both counsel may interview a
prospective witness for the other side (except the accused) without the consent
of opposing counsel. The defense counsel must be given an ample opportunity
to interview the accused and any other person.

2. Pretrial investigation, Article 32, UCMJ. When a general court-
martial is contemplated, the Article 32, UCMJ, pretrial investigation provides
a means for discovery. The pretrial investigating officer is bound to ascertain
all available facts, "limited to the issues raised by the charges and to the
proper disposition of the case.” R.C.M. 405, The pretrial investigating
officer is not limited by the rules of evidence and may consider the sworn
statements of unavailable witnesses. Additionally, unsworn statements of
available witnesses may be concidered if the defense does not object. All
available witnesses who appear reasonably necessary for a thorough and
impartial investigation are required to be called at the article 32 investigation.
However, an article 32 investigating officer does not have the power to
subpoena civilian witnesses.  Military witnesses are directed to attend by
military orders.
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The accused and the counsel are entitled to be present at all
sessions of the pretrial investigation and to be confronted by ail witnesses who
testify, except as otherwise stated in R.C.M. 804(b)(2). R.C.M. 405(f). The
accused is entitled to a copy of the report of investigation. R.C.M. 405(j)(3).
Under R.C.M. 405(h), the accused has the right to cross-examine the witnesses
and examine all other evidence considered by the investigating officer.

3. Documents and other information_ possessed by the prosecution.

R.C.M. 701 implements the "equal access” doctrine embodied in Article 46,
UCMJ, and provides for discovery in six areas:

a. 2apers_accompanying_the charges and the convening order.
As soon as practicable after charges have been served on the accused, the
trial counsel shall provide copies of (or allow the defense to inspect) any paper
which accompanied the charges when referred, the convening order and any
amending order, and any sworn or signed statement relating to an offense
charged in the case which is in the possession of the trial counsel. Normally,
the following papers will accompany the charges:

1) The report of the preliminary inquiry officer and state-
ments of witnesses;

(2) the report of the Naval Investigative Service (NIS) and
statements of witnesses;

(3) recommendations as to disposition by officers subor-
dinate to the convening authority;

(4) the report of the pretrial investigating officer, either
formal or informal, and the transcript of pretrial investigation;

(5) the staff judge advocate's advice to the officer exer-
cising general court-martial jurisdiction pursuant to Article 34, UCMJ;

(6) any papers relating to previous withdrawal or referral
or charges; and

(7) the accused’'s service record.

b. Documents, tangible objects, and reports. Upon defense
request, the government shall permit the defense to inspect books, papers,
documents, photographs, objects, buildings or places which are in the posses-
sion, custody, or control of military authorities and are material to defense
preparation or are to be used by the government or were obtained from the
accused. Additionally, any results or reports of physical or mental examination
and of scientific tests or experiments which are material to the preparation of
the defense or are to be used by the prosecution need be revealed to the
defense if requested.

c. Witnesses. Before trial, the trial counsel shall notify the
defense of the names and addresses of the withesses the government intends
to call in the case-in-chief or to specifically rebut an announced defense of
alibi or lack of mental responsibility.
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d. Prior_conviction_of accused offered on the merits. Before
arraignment, the trial counsel shall notify the defense of any records of prior
civilian or court-martial convictions that the government may attempt to

introduce at trial.

e. Information _to__be offered at__sentencing. Upon defense
request, the trial counsel shall permit the defense to inspect written material
that will be presented by the prosecution at the presentencing proceedings and
notify the defense of the names and addresses of the witnesses the trial
counsel intends to call at the presentencing proceedings.

f. Evidence favorable to_the_defense. The trial counsel shall
disclose to the defense the existence of evidence known to the trial counsel
which tends to negate or reduce the guilt of the accused of the offense
charged or reduce the punishment.

R.C.M. 701 does provide, however, that nothing in this rule
should be construed to require the disclosure of information protected from
disclosure by the Military Rules of Fvidence (e.g., classified information or the
identity of informants).

4. Disclosure by the defense. The defense shall provide the following
information to trial counsel:

a. The defense shall notify trial counsel before the beginning
of trial of any alibi defense intended to be offered;

b. of the intent to rely on the defense of lack of mental
responsibility;

c. if the defense requests discovery under R.C.M. 705(a}(2)(A)
or (a)(2)(B), upon compliance by the government and subsequent request by
trial counsel, the defense shall make reciprocal discovery.

5. Depositions. Article 49, UCMJ; R.C.M. 702,

a. R.C.M. 702 provides that oral or written depositions are
normally taken to preserve the testimony of a witness who may not be available
for trial. However, since Article 49, UCMJ, and R.C.M. 702, indicate that the
convening authority may deny a request for a deposition only for “"good cause,”
circumstances may exist where the defense counsel is entitled to use a deposi-
tion for discovery purposes. The term "good cause” has not as yet been
judicially defined by military cases. Where a deposition is the only means by
which defense counsel is able to interview a government witness, good cause
may not exist for its denial. For example, assume that a witness claims he is
unable to make any arrangements for an interview before trial. Only with the
legal compulsion afforded by a depnsition can defense counsel have the ample
opportunity to contact this witness. In United States y. Chestnut, 2 M.J. 84
(C.M.A. 1976), the Court of Military Appeals considered the trial judge's
failure to grant the defense a continuance for a deposition inconsistent with the
broad discovery concepts within the military judicial system. The witness was
unavailable for the article 32 investigation and the deposition of the witness was
subsequently requested because of that fact. The failure to grant a motion for
continuance to depose the witness required reversal by the court.
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b. Article 49, UCMJ, and R.C.M. 702, authorize both orai and
written depositions. The Court of Military Appeals has held that the right to
confront witnesses gu«ranteed by the sixth amendment requires that the
accused be afforded the opportunity to be present at the taking of depositions
which are to be considered on the merits of the case.

6. Prior statements

The Jencks Act, 18 U.S.C. § 3500 (1982), requires the government
to produce any statements, upon defense request, made by a witness whom the
government has called to testify at a court-martial. Mil.R.Evid. 612 requires
disclosure by the government of any report or other document that the witness
has used to refresh his memory for the purpose of testifying, before or during
trial. R.C.M. 914 allows both the government and defense to request to
examine any statement of a witness, except the accused, that relates to their
testimony. Of practical importance is the fact that a possible sanction for
failure to comply with the Jencks Act, Mil.R.Evid. 612, or R.C.M. 914 is for
the military judge to strike the witnesses’ testimony. Legal officers should take
care to ensure that all notes of interviews with witnesses, handwritten state-
ments, or drafts of statements are kept and turned over to the trial counsel
prior to court-martial. Failure to preserve such items, as discussed, could
result in lost cases at courts-martial. For a more thorough discussion on the
issue of loss/destruction, however, see United States v._ Jones, 20 M.J.
(N.M.C.M.R. 1985).

C. Requests for witnesses

1. Compui.ory process
a. Introduction. The Sixth Amendment to the United States

Constitution provides: "In all criminal prosecutions, the accused shall enjoy
the right ... to be confronted with the witnesses against him; to have compul-
sory process for obtaining witnesses in his favor... " This is the basic

provision relating to compulsory process. In the military, Articles 46, 47, and
49, UCMJ, implement this constitutional provision.

(1)  Article 46 gives the trial and defense counsel equal
opportunity to obtain witnesses and other evidence in accordance with such
rules as the President may prescribe. These rules are found in the MCM and
will be discussed below.

(2) Article_47 provides criminal sanctions for military or
civilian witnesses who have been subpoenaed and fail to appear or testify.

(3) Article 49 allows for the taking of depositions at any
time after charges have been preferred (that is, signed and sworn to by the
accuser).

(4) Subpoena. A subpoena is an order issued to a witness
to appear at a designated proceeding and testify. A subpoena duces tecum,
which is a similar order, requires the witness to bring with him to the
proceeding certain documents or evidentiary objects. In the military, there

5-4




is no distinction; the subpoena contained in Appendix 7 of the MCM, a copy
of which appears on page 5-6, below, contains a section where the witness may
be ordered to bring wi-h him any documents, evidentiary items, etc.

b. Articles 46 and 47, UCMJ implement the sixth amendment right
to compulsory process in the military justice system. Article 46 provides that
the prosecution, defense, and the court-martial "shall have equal opportunity
to obtain evidence in accordance with such regulations as the President may
prescribe.” Travel expenses and witness fees incurred in the production of
defense witnesses are paid for by the government. Article 47(d), UCMJ.
Where the parties desire to preserve the testimony of a witness who may be
unavailable for trial, article 47 provides for compelling the attendance of such
a witness at the taking of a deposition. There are three ways in which this
production of evidence can be compelled: subpoena (for civilian witnesses),
subpoena duces tecum (for production of records, writings, etc.), and military
orders (for military witnesses). The following table illustrates when the
subpoena power and depositions may be utilized.
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LEGAL REFERENCES FOR COMPULSORY_PROCESS

TYPE SUBPOENA DEPOSITION
NJP No provision Art. 49%, UCMJ
PTI No provision (except Art. 49%, UCMJ

for military witnesses;
by military order),
invitational travel
orders may be issued
to civilians requested
to testify.

See R.C.M. 702.

Art. 49, UCMJ
R.C.M. 702

Art. 49, UCMmJ
R.C.M. 702

Art. 49, UCMJ
R.C.M. 702

Art. 49%, UCMJ

JAGMAN, § 0421b

SCM Art. 46, UCMJ
R.C.M. 703

SPCM Art. 46, UCMJ
R.C.M. 703

GCM Art. 46, UCMJ
R.C.M. 703

Court of Art. 135(f), UCMJ

Inquiry JAGMAN, § 0417

Other No provision

Factfinding See JAGMAN, § 0509

Bodies

* Deposition may be used before these bodies and may be taken if charges

Art. 49*%, UCMJ

JAGMAN, §§ 0506, 0605

have been signed. See Article 49(a), UCMJ; R.C.M. 702.
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SUBPOENA

The President of the United States, to

You are hereby summoned and required to appear on the day of , 19 , at

o’clock M., at

(Name and Title of Person being Subpoenaed)

(Place of Proceeding)

designated to take your deposition) (a

, (before

(Name and Title of Deposition Officer)

by

court-martial of the United States) (a court of inquiry), appointed

(Identification of Convening Order or Convening Authority)

19 | to testify as a witness in the matter of —

(and bring with you

, dated

{Name o/.(.'uu)

Failure to appear and testify is punishable by a fine of not more than $600 or imprisonment for a period not more than six months,
or both. 10 U.S.C. § 847. Failure to appear may also result in your being taken into custody and brought before the court-martial
( Junder a Warrant of Attachment (DD Form 454). Manual for Courts-Martial R.C.M. 703(eX2X Q).

Bring this subpoena with you and do not depart from the proceeding witL.out proper permission.

Subscribed 2t

)

(Specific Identification of Documents or Other Evidence)

this day of 19

The witness is requested to sign one copy of this subpoens and to return the signed copy to the person serving the subpoena.

I hereby accept service of the above subpoena.

NOTE: if the witness does not sign, complete the following:
Personally appeared before me, the undersigned authority,

who, being first duly sworn according to law, deposes and says that at

(Signature (See R.C.M. 703(¢){2)(C))

Signature of Witness

on

—-

19— | he personally delivered to in person a dupiicate of this subpoena.
Grade Signature
Subscribed and sworn to before me at , this day of
19
Grade
Official Status Slgnature
oD “' 8!‘30 453 EDITION OF OCT 69 IS OBSOLETE. &/N 0102-LF-000-4830
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2. The process_for determining. who will be called as_witnesses.
Under R.C.M. 703, the trial counsel must take timely and appropriate action
to provide for the attendance of the witnesses who have personal knowledge of

the facts at issue in the case for both the prosecution and defense.

a. Prosecution witnesses. If trial counsel is satisfied that a
prosecution witness on the merits is both relevant and necessary, then the
convening authority should produce the witness for trial. Although the

ultimate decision belongs to the convening authority, failure to produce these
witnesses may have a detrimental impact on the outcome of the case. As to
the issue of presentencing, the trial counsel and the conveni~g authority
should be further satisfied that production of the witness is appropriate uncer
R.C.M. 1001 (e).

b. Defense witnesses. Trial counsel shall arrange for the
presence of any witness listed by the defense unless the trial counsel contends
that the witness’ production is not reqguired under the rules of court-martial.
If the trial counsel contends production i< not required, the defense can renew
the matter at trial before the military judge. R.C.M. 703{(c)(2)(D).

(1) The defense request for the personal appearance of a
witness on the merits must be submitterl in writing together with a statement
signed by counsel requesting the wi'ness, The request must contain the
following:

(a) The telephone number, if known, as well as the
location or address of the withess; and

(b) a synopsis of the expected testimony of the
witness that is sufficient to show its relevance and necessity.

(2) In determining whether the personal appearance of a
defense witness requested on the merits is necessary, the convening authority
and/or the military judge will refer to the following factors for guidance:

(a) The issuec involved in the case;
(b) the importance of the requested witness to these
issues (Does the testimony of the witness tend to prove or disprove a fact in

issue in the case?);

(c) the cumulative impact of the witness’ testimony
in light of other witnesses; and

(d) the availability of any acceptable evidentiary
substitutes for the production of *he witness.

(3) The defense reqnest for the personal appearance of a
witness on presentencing shall cnntain:

(a) The telephnne number, if known. as well as the
location or address of the witness;

&1
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(b) a synopsis of the expected testimony of the
witness; and

(c) the reasons why the personal appearance of the
witness is necessary under the standards set forth in R.C.M. 1001(e).

(4 R.C.M. 1001(e) states that the requirement for the
personal appearance of a witness in the presentencing proceeding differs
substantially from the requirement for the personal appearance of a witness to
be offered on the merits. Accordingly, when a defense counsel requests a
witness on presentencing, and the convening authority or military judge makes
a determination as to the production of the witness, the defense request should
set forth, and the convening authority or military judge must consider, the
following factors:

(a)  Whether the testimony is necessary for considera-
tion on a matter of substantial significance to a determination of an appropriate
sentence, including evidence needed to resolve alleged inacciiracies or disputes
as to the material facts;

(b} whether the weight or creditility of the testimony
is of substantial significance to the determination of an app.opriate senten .e;

(c)  whether the trial counsel is unwilling to enter into
a stipulation of fact containing the matters to which the witness is expected to
testify, provided the case is not so extraordinary that a stipulation would be
an insufficient substitute for the testimony;

(d) whether other forms of evidence a-e available,
such as a deposition or former testimony, and such alternative forms of
evidence are sufficient to meet the needs of a court-martial in the determination
of an appropriate zentence; and

(e) whether the significance of the personal appear-
ar.~e of the witness is outweighed by the practical difficulties involved in the
production of the witness. Such practical difficulties include, but are not
limited to, costs involved, potential delays, significant interference with
command functions if the witness is produced, and the timeliness of the
request.

Only if all of the tive above-stated factors are con-
sidered and resolved in favor of the defense must a witness be produced for
presentencing proceedings through a subpoena or travel orders at government
expense. As a practical matter, it is very difficult for the defense to compel
the command to produce a presentencing witness.

c. Action taken to produce required witness

-- If the military judge dertermines that a defense witness
is required to be present to testify at a trial either on the merits or at
presentencing, the government must produce the witness (at government
expense) or abate the proceedings. The government may secure the attendance
of a witness as follows:
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(a) Military witnesses in the same location as the trial
or other proceeding may be informally requested to attend through their
respective commanding ~fficers. If a formal written request is required, it
should be forwarded through the regular channels.

In the event that a military witness is located at
a place other than the location of the trial, and travel at government expense
is required, "the appropriate superior will be requested to issue the necessary

orders."” Practically speaking, the convening authority will contact the
command to which the witness is attached and will furnish the accounting data
for the witness. "The cost of travel and per diem of military personnel and
civilian employees of the Department of the Navy ... will be charged to the
operation and maintenance allotment which supports temporary additional duty
travel for the convening authority of the court-martial.” JAGMAN, § 0136
(2)(1).

(b) Civilian witnesses are obtained by the issuance
of a subpnena. The subpoena is prepared in duplicate. Both copies will be
mailed to the witness, along with a return envelope addressed to the trial
counsel of the case for return of one of the copies. The witness will bring
the other copy of the subpoena with him to trial. [f the trial counsel has not
verbally explained this procedure to the witness prior to mailing the two copies
of the subpoena, he may wish to include a letter of explanation.

In some cases, particularly where doubt exists as
to whether or not & civilian witnhess will appear for trial, formal service of a
subpoena will be required. Usually an officer is detailed personaily to carry
a copy of the subpoena to the witness, ascertain the witness’' identity, and
present the witness with the copy of the subpoena. When this is done, the
officer serving the subpoena on the withess will executa an oath to the effect
that he personally delivered a copy of the subpoena to the witness.

For both Navy and Marine Corps convening
authorities, costs for military or civilian witnesses are charged to the operating
budget which supports the temporary additional duty travel for the convening
authority. JAGMAN, § 0136(a)(2).
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CHAPTFR VI
MILITARY JUSTICF INVESTIGATIONS
INTRODUCTION. This chapter discus«rs the procedure for receiving and
investigating complaints of misconduct and also considers the responsibility of

a commanding officer in exercising his prosecutorial discretion in disposing of
such complaints.

PRELIMINARY INVESTIGATION OF SUSPECTFED OFFENSES

A. Initiation of charges

1. Complaints. This is nothing more than bringing to the
attention of proper authority the known, suspected, or probable commission of
an offense under the UCMJ or a violatinn of a civil law. R.C.M. 301, MCM,
1984 [hereinafter R.C.M. _ 1.

2. Who may_ initiate_a_complaint? Any person may initiate a
complaint: military or civilian, adult or child, officer or enlisted. R.C.M.
301(a).

Note: It is important to differentiate between initiating a
complaint and preferring charges. The latter is accomplished by signing and
swearing to charges in Block 11 on page | of the charge sheet (DD Form 458)
by a person subject to the UCMJ.

3. How may a complaint be initiated? Common examples are:
a. The complaint of a victim or his parents or friends or

a spectator;

b. receipt of a Shoi~ Patrol report;
C. receipt of an in.erctigative report from NIS;
d. receipt of sworn charges on a charge sheet (i.e., the

actual preferral of charges);

e. receipt of a NAVPIRS 1626/7 (Report and Disposition
of Offense(s) form), by far the most comunn source in the Navy, or by receipt
of a Unit Punishment Book (UUPB) form (NAVMC 10132), the Marine Corps
equivalent to the NAVPERS 1626/7; and

f. receipt of a locally prepared report chit.




4. Duty to report offenses. Article 1139, U.S. Navy regula-

tions, 1973, requires personnel of the naval service to report to proper
authority offenses comnitted by persons in the naval service which come under
their observation.

5. To whom made

a. A complaint may be made to any person in military
authority over the accused. R.C.M. 301(b), Discussion. This may be the CO,
but normally it is submitted to a designated subordinate (such as the 0OOD,
CDO, XO, the discipline officer, or the legal officer).

b. The great majority of reports will be initiated by
persons in military authority over the accused. These reports normally will be
in writing on a report chit, and, regardless of who originally receives the
report, it should be forwarded to the discipline/legal officer.

B. Action upon receipt of complaint

1. Prompt action_to determine disposition. Upon receipt of
charges or information of a suspected offense, proper authority (ordinarily the
immediate commanding officer of the accused) shall take prompt action to
determine what disposition should be made thereof in the interests of justice
and discipline. R.C.M. 306(b), (c), Discussion.

2. Preliminary inquiry. R.C.M. 303 makes it mandatory for the
immediate commander to make, or cause to be made, a preliminary inquiry into
the charges or the suspected offenses sufficient to enable him to make an
intelligent disposition of them.

a. Investigation by the Naval Investigative Service. SEC-
NAVINST 5520.3 of 16 July 1975.

) Gecneral. The Naval Investigative Service (NIS)
is the primary investigative and counterintelligence agency for the Department
of the Navy.

(2} Mandatory referral to NIS. Certain offenses,
such as purely military offenses and very minor offenses, may be investigated
by a person assigned to the local command. SECNAVINST 5520.3, however,
lists certain other offenses which must be referred to NIS for investigation.
Specified on this list are the following offenses:

(a) Incidents of actual, suspected, or alleged
major criminal offenses (defined as punishable by confinement for a term of
more than one year), except those which are purely military in nature;

(b) actual, potential, or suspected sabotage,
espionage, subversive activities, or defection;

(c) loss, compromise, leakage, unauthorized
disclosure, or unauthorized attempts to obtain classified information;

(d) incidents involving ordnance;
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(e} incidents of perverted sexual behavior;

(f) damage to government property which
appears to be the result of arson or other deliberate attempt;

(g) incidents involving narcotics, dangerous
drugs, or controlled substances;

-1- It is NIS policy to decline investiga-
tion in cases involving "user amounts” of marijuana, amphetamines, and
barbiturates.

-2-  Note that such instances must still be
reported to N5, but NIS has the discretion to decline the investigation, in
which case the incident should be investigated within the command. If the

base/installation has a Criminal Investigation Department (CID), consideration
should be given to requesting their assistance.

(h) thefts of personal property when ordnance,
contraband, or controlled substances are involved and thefts of items of a
single or aggregate value of $500 or more, and situations where morale and
discipline are adversely affected by an unresolved series of thefts of privately
owned property;

(i) death of military personnel, dependents, or
Department of the Navy employees, occurring on Navy or Marine Corps
property, when criminal causality cannot be firmly excluded; and

() fire or explosion of questionable origin
affecting property under Navy or Marine Corps controi.

Note: Most, if not all, of the incidents
listed in (b) through (j) would constitute major criminal offenses as defined in
subparagraph (a) above, but these incidents are separately enumerated in
SECNAVINST 5520.3 as matters which must be referred to NiS.

(3) NIS may decline_investigation. NIS may decline
to investigate any case which in its judament would be fruitless and unproduc-

tive.

(4) Command action_held in abeyance. Upon referral
of a case to NIS, commanding officers shall refrain from taking action with a
view to trial by court-martial, but shall refer the matter to the senior resident
agent of the cognizant NIS office or his nearest representative.

(5) Referral by NIS_to other investigative agencies.
See MCM, 1984, app. 3. If a case is referred by NIS to another Federal
investigative agency, any resulting prosecution will be handled by the cog-
nizant United States Attorney with the following exceptions:

(a) If hoth a major Federal offense and a
military offense have been committed, naval authorities may investigate all
military offenses and such civil offensec as may be practicable and may hold
the accused for prosecution. Such actions must be reported to the Judge
Advocate General and the cognizant officer exercising general court-martial
jurisdiction (OEGCMJ).
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(b) If the U.S. Attorney declines prosecution,
NIS may resume investigation, and the command may prosecute.

(e) tf, while Federal authorities are investi-
gating the matter, existing conditions require immediate prosecution by naval
authorities, the OEGCMJ may seek approval from the U.S. Attorney or refer
the issue tc the Judge Advocate General.

(d) If an initial command investigation s
necessary, either because immecliate referral to NIS is impossible or because the
necessity for such referral is not apparr~nt, steps should be taken to preserve
evidence and record changing conditions, and care should be taken not to
compromise or impede any subsequent investigation.

b. Factfinding bodies

(M Certain types of incidents or offenses may require
exhaustive scrutiny. Example< are: ship groundings; shortages in accounts
of ship's store, Navy Exchanges, etc.; extensive fire or explosion; capsizing
of small boat; and other complex or serinus incidents.

(2) In such cases, a factfinding body should be
convened. The regulations covering factfinding bodies are contained in the
JAG Manual. These bodies have thus become known as "JAG Manual investiga-
tions."

(a)  The primary purpose of a factfinding body
is to provide convening and reviewing authorities with adequate information on
which to base decisions in the matters involved. JAGMAN, § 0201b. Under
appropriate circumstances, they may constitute the ideal method of investigating
an alleged or suspected offense. A factfinding body will not be utilized in lieu
of a preliminary inquiry if the only basis for a factfinding body is to deter-
mine disciplinary action. JAGMAN, § 0203b.

(b) JAG_ _Manual investigations are covered
extensively in the Civil Law portion of the course.

C. The preliminary inquiry

1. Command_investigation The usual procedure, if the offense
is relatively minor and is not unrder invectigation by NiS or a factfinding body,
is for the command to appoint an indiviinal to conduct a preliminary inquiry
into the complaint. R.C.M. 303, Discus<ion. The following are recommended
procedures which will facilitate the flow of cases through a command. Not all
of the procedures are absolute requiremrnts, and modifications should be made
to suit the particular requirements of an individual command.

a. Upon receipt of a report of an offense, the discipline/
legal officer should draft charge(s) and <pecification(s) against the accused (in
court-martial specification langnage wheruever possible), using information set
forth on the locally prepared report chit (or Shore Patrol report or base police
report) and Part IV, MCM, 1984 for guidance. These charges should then be
set forth on the NAVPERS 1626/7 for the Navy or the UPB for the Marine
Corps.
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b. Using the accused’'s service record, the NAVPERS
1626/7 should be filled in, setting forth the data called for on the front page.

c. The UPB does not serve the dual function of an
investigative format and report chit. The initial information required on the
UPB may be filled in. Instructions for the completion of the UPB are contained
within chapter 2, MCO P5800.88 (LEGADMINMAN). Alternatively, a locally
prepared preliminary inquiry report form may be used and later appended to
the UPB.

d. Type in charges and specifications as drafted by the
discipline/legal officer in "DETAII'S OF OFFENSE(S)." |If there is inadequate
space on the NAVPERS 1626/7 for the charges and specifications, type them on
a separate sheet and staple it to the form. Type in the name and duty
stations or residences of all witnesses then known. This information should be
on the report chit.

e. The person submitting the initial report will sign the
NAVPERS 1626/7 in ink in the "PFRSOMN SURMITTING REPORT" block.

f. The accused is called in for a personal interview with
the discipline/legal officer for the limited purpose of informing the accused of
his rights under Article 31(b), UCMJ}. When the discipline/legal officer is com-
pletely satisfied that the accused understands the nature and effect of the
Article 31(b), UCMJ warning, he will cause the accused to sign the "ACKNOW-
LEDGED" blank in the Article 31(b), ICM) warning block on the NAVPERS
1626/7 and sign the "WITNESS" blank himself. For the Marine Corps, this
would be Item 5 of the UPB.

(1) The discipline/legal officer should not interrogate
the accused at this stage.

(2) Questioning the accused with a view toward
obtaining a statement concerning the offenses of which he is suspected is better
left to the preliminary inquiry officer ('10), if one is appointed, who will be
in a better position to give necessary wainings and ask appropriate questions
after he has explored the evidence in the case.

g. If authorized by the commanding officer, the discipline/
legal officer should determine and impose whatever restraint upon the accused
is necessary pending disposition nf the case and indicate the restraint imposed
on the NAVPERS 1626/7. This could be accomplished by other officers
designated by the commanding officer, <uch as the executive officer.

2. Preliminary inquiry. At this stage, Navy and Marine Corps
procedures differ sign.ticantly. In the Marine Corps, the file containing the

report chit and UPB are forwarded to the commanding officer who will conduct
an inquiry into the offense at office hours hefore imposing punishment. At
small Navy commands, frequently the di<cipline/legal officer will conduct a more
formal preliminary inquiry into the reported offense. If the discipline/ legal
officer does not perform the functions «f a P10, he should, after completing
the above, forward the file to an officer of the command appointed to conduct
a preliminary inquiry of the alleged offensces.




a. The preliminary inquiry usually is conducted informally.
The function cf the person appointed to ccnduct the inquiry is to collect and
examine all evidence tl.at is essential to determine the guilt or innocence of
the accused, as well as evidence in mitigation or extenuation. It is not the
function of the PIO merely to prepare a case against the accusad. R.C.M.
303, Discussion.

b. After being given all of the information in the hands
of the discipline officer, the PIO should ~btain the following:

(1) Signed, and preferably sworn, statements from
all material witnesses setting forth everything that they know about the case
(Note: All witnesses interviewed should be listed in the appropriate blanks on
the reverse side of the NAVPERS 1626/7);

(2) any real or documentary evidence which sheds
light on the case;

(3) complete and accurate personal data concerning
the accused in the "INFORMATION CONCERNING ACCUSED" block on the NAV-
PERS 1626/7; and

(4) complete and accurate information for the
"REMARKS OF THE DIVISION OFFICER" block, based on a personal interview
with the division officer of the accused. |f the PIO is the division officer, he

should so indicate. .

c. Statement of the accused. After examining other
available evidence, the PIO should interview the accused with a view toward
obtaining a statement concerning the offense(s). At the outset of the inter-
view, the PIO must see that the accused is properly advised of his rights
under Article 31(b), UCMJ.

Additionally, R.C.M. 303, Discussion sets forth basic
considerations to be followed regarding actions on charges and emphasizes that
the Military Rules of Evidence apply to the inquiry.

Because an accused being interviewed by an officer
conducting a preliminary inquiry is likely to be deemed to be "in custody” at
the time of the interview, prudence dictates that he be advised by the PIO of
his right to consult with counsel. If an accused indicates that counsel
consultation is desired, and either counsel is not physically available or the
command declines to make counsel available, the appropriate remedy is to
terminate any questioning of the accused.

d. A summary of the above information should be set forth
in the "COMMENT" block of the NAVPERS 1626/7, along with the signature of
the PIO. He should attach to the NAVPERS 1626/7 the statements and docu-
ments collected during his investigation.

(1) The PIO should prepare whatever charges he has
probable cause to believe the accused committed if he feels the offense may be .

handled at a court-martial. This action is accomplished by filling out a charge
sheet. The PIO should not sign and swear to the charges at this time. To
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do so constitutes "preferring charges” and may start the speedy trial clock
discussed in chapter 12.

- The PIO need not prepare a charge sheet
in every case, but should in those cases which he feels are of sufficient
gravity to warrant at least a trial by summary court-martial. If he has
doubts, the discipline officer should be consulted.

e. Recommendations should be made to the CO as to
disposition of the case by filling in the "RECOMMENDATION AS TO DISPO-
SITION" block of the NAVPERS 1626/7. Such recommendations normally include
the proper level of disposition, the proper punishment, together with rationale
and/or supporting facts.

D. Final premast screening

1. After the PIO has completed his investigation and filed his
report with the discipline/legal officer, the discipline/legal officer should review
the material in order to make a recommendation as to disposition of the offense
charged and to ensure completeness of the report.

2. After screening by the discipline/legal officer, the whole file
is forwarded to the executive officer for final screening.

3. The executive officer reviews the report and calls the accused
before him, whereupon he is advised of his rights under Article 31(b), UCMJ
and, if the accused is not attached to or embarked in a naval vessel, his right
to refuse nonjudicial punishment pursuant to Article 15(a), UCNJ.

4. The executive officer may hold a formal screening mast of
reported offenses in order to acromplish the above review and to ascertain
that an accused has been advised of his rights. [If the formal scresning mast

is utilized, the executive officer should not attempt to conduct a preliminary
hearing to develop evidence, but should only review the information against
the accused and determine that he has b -en properly advised.

5. Depending upon the working relationship between the
commanding officer and the executive officer, the executive officer may dismiss
minor violations without referral to the commanding officer for nonjudicial
punishment. This dismissal may include the imposition of nonpunitive measures.

6. If the preliminary investig ‘ion reveals an offense which
warrants trial by court-martial, it is not necessary for the accused to be taken
to a nonjudicial punishment hearing. The commanding officer can refer sworn
charges directly to a court-martial for trial.
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. REPORT AND DISPOSITION OF OFFENSE(S)
NAVPERS 1626/7 (REV. 8-81) 8/N 0108.05.018:2638

To: Commsnding Officer, Naval Justice School Date of Report: lﬂne lch

. Ne‘:lrgdort , Rhode Island
1. | hereby report the following nal person for the ofiense(s) noted:

NAME OF ACCUSED SERIAL NO SOCIAL SECURITY NO RATE/GRADE AR B CLASS O1v/DEPTY
FERNDOCK, Clyde E. 000-00-0000 YN3 USN ADMIN
PLACE OF OFFENSELS) OATE QF OFFENSE(S)

Naval Education and Training Center

Newport, Rhode Island 25 May 19CY

DETAILS OF OFFENSL(S) fl;/u by artacle of UCNJ, 1f hnosa. If unauthorized sbseace, give followiag iafo tine and date of comsencearnt, shether over
eave or liberty, tise and date of spprehension or surrender end arrivel on board, loss of ID card and/or liderty card, etc.j:

Viel. UCMJ, Art. 121: TLarceny of $50.00, the property of YN2 Alvin P. Jones, USN,
on 25 May 19CY.

NAME OF w!TNESS RATE/GRADE | Div/DEPT NAME OF wiITNESS RATE/GRADE D1 v/0EPTY
Hugh C. Caughtem MACM MAA
Michael L. QOrlando MS2 Billeti ) .
Alvin P. Jones ¥YN2 Paralegfl 7 AY/AVIi /.

7? (/24 LL ( QCL( ,@/)/\—-
MACM/CMAA_for NETC Newport HUGH C/4/ CAUGHTEM
‘ (Rete/Grade/Title of person submitting report) v tSignatare of person (,‘T..., repart)

! have been 1nformed of the nature of the asccusation(s) sgainst me. [ understand [ do not have to enswer sny questions or
moke any statement regarding the offense(s) of whigh 1 am sccused or suspected. Howevpr, | understand any sistement made or qups-

tions snswere y me may be used evidefce ageyfist me in event of trisl by coury/mpfrial tiel . U
%v{é«ﬁw/ 5 205~/ ?5& E . TRANKLT
AND Acknowledged: CLYD

Witness: REW S. LOOKIN, LT, USN E. FERNDOC YN3, USN
(Signatare) [ (Signatare of Accused)
;‘oz:m::"im D RESTRICTED: You ere restricted to the limits of

in lieu of arrest
NO RESTRICTION order of the CO. Until your status as & restricied person s terminated by the CO, you may not Jeave the minuz
X ESTRIC 8 limits except with the express permission of the CO or XO. You have been informed of the times and places which
you are required to muster.

PRE-MAST
RESTRAINT

(Signature and (itle of pereon raposing reetraint) (Signature of Accused]

INFORMATION COMCERNING ACCUSED

CURRENMT ENL. DATE EXPIRATION CURRENT ENL. OATE TOTAL ACTIVE TOTAL SERVICE EDUCATION T AGE
NAVAL SERVICE ON BOARD
6 Jun CY(-=2) |5 Jun CY(+2) 2 yrs 10 mos 12 50 22
MARITAL STATUS NO. DEPENDENTS CONTRIBUTION TO FAMILY OR QTRS ALLOWANCE PAY PER MONTH (TacTuding see or Joreiga duiy pey.
{Anount required by law) if eny)
Single None Not Applicable $779.10

RECORD oF PREVIOUS OFFENSE(S) (Dcte, type, action teben, ete. Nonjudicial punivhuent tncidents ere (o be included.)

CY(~1)JUNu4: C€O'S NJP: Viol. UCMJ, Art. 86, UA (0800-2100, CY(-1)MAY28). Awarded:
10 days Rest.; and FF $100.00 x 2 mos.

CY(~1)JUN23: CO'S NJP: Viol. UCMJ, Art. 121, Larceny ($100 on CY(-1)JUN17). Awarded:
10 days Correctional Custody.

CY(-1)JULLS: C€O'S NJP: Viol. UCMJ, Art. 91, Disrespect (to a PO on CY(-1)JULO3).
Awarded: Reduction in Rate to E-3; suspended x 6 months.

‘ *%(0r: If no record of previous offense(s) -- "No prior NJP's or previous Courts-Martial.")
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PRELIMINARY INQUIRY REPORT

From: Commanding Officer Date: 2 June 19CY
7o LT Andrew S. Lookin, USN
t. Transmitted herewith for preliminary inquiry and report by you, including, i{ sppropriste in the interest of justice end
discipline, the preferring of such charges as sppear to you to be sustained by expected evidence.
REMARKS OF DIVISION QFFICER (Perforaence of duty, ete.)
See attached statement.
NAME OF WITNESS RATE/GRADE DIV/DEPTﬂ NAME OF WITNESS RATE/GRADE DIV/DEPT
Hugh C. Caughtem MACM MAA || Alvin P. Jones YN2 aralegal
Michael L. Orlando MS2 Billetf§ng

RECOIBHENOATION AS TO DISPOSITiON:

D EFEI

D RO PURITIVE ACTION NECEISARY OR DESIRABLE

T0 COURY MARTIAL ]

DISPOSE OF CASE AT MAST

COMMENT (faclude date regerding evailedility of witaeeses,
witnesses,

D oTHER

susaary of axpected evidence, conflicts (n evidence, 1f cxpected.
documentary evidence such aa service record entries 18 UA cuses, itras of real evidence,

Apdhes S, [ ooker-

ANDREW S. LOOKIN, LT, USN

{Signeture of Iavestigation Officer)

Attech stateaents of
ree.)

See attached investigator's report.

ACTION OF EXECUTIVE OFFICER

VANDERBEER.
LU TTAL

{Not applicable to persong attached to or embarked 1n a vessel)

D 01 41 3SED

REFERRED TO CAPTAIN'S MAST

CDR. JAGC, USN

! understand that nonjudicisl punishment ma;

thﬂeof trisl by court - Ilr’.lll 1 therefore

ngt be imposed on me if, before the imposition of such punishment,

(do not) demand tru/f}?court -martisl. P Y /L

1 demand in lien

) s L ¢ Fr SIGYA 02@“?
JPHN RIGHTEOQ, LNll USN C E. FERNDOCK, YN3, USN

ACTION OF COMMAMDING OFFICER

Dt 31 335D
DISNI SSED WITN WARNING (Kot considered NJP)

ConF. on 1, 2, OR 3 DAYS
CORRECTIONAL CUSTOOY FOR DAYS

ADMONITION: ORAL/IN WRITING

REPRIMAND:

sest. 0 NETC Newparitron 10 oars

ORAL/ 1N WRITING

FOR ____ DAYS WiTH Suse. FROM dUTY

REDUCTION TO MEXT INFERIOR PAY GRADE
REOUCTION TO PAY GRADE OF

EXTRA DUTIES FOR DAYS
PUNISIMERT SUSPENDED FOR

eest. O
ronrerrune: 1o rorrert $100.00  ray ren wo. vor w(s) ART. 32 INVESTIGATiON

RECOMMENDED FOR TRIAL BY 60M

D AWARDED SCM

D AWAROED SPCM

BAYE OF mAST: BATE ACCUSED INFOMMED OF ANOVE ACTiON |
25 Jun CY 25 Jun CY WILL E. SUTTON, CAPT, USN

It has been expleained to me and I understand that 1f I feel this i1mpositinn of nonjudicial punishment to be unjust or dispropor-
tionste to the offenses charged sgsinat me, T have the right 1o immedistely appesl my conviction to the next higher suthority mithin

-K—O-mb'as@.;r

SIGRAT! ac i) g —f
AZZ . ,l@nﬂ69cég
APPEAL ﬁNIVVID Y ACCUSED

oateO. 26 Jun CY
27 Jun CY

IN SERVICE REC

OATE

25 Jun CY
FINAL ADMINISTRATIVE ACTION

FINAL RESULT OF APPEAL -

eal to the acrused.

25 Jun CY

1 have explsained

o T B Jird
7 7

DAV[

Appeal denied on 30 Jun CY
FILED 1W UWtY PUNITSomENT BOOK

FORWARDED FOR DECIS10M ON

APPROPRIATE ENTRIES MADE
wRE REQU I RED

25 Jun CY

b T T T
NAVPERS 1628/7 (RRV. 8-81(BACK)

AMD PAY ACCOUNT ADJUSTED

ITMP

(Instials)

TBI

flnvrrale)

25 Jun CY

DATEL: DATE
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WITNESS' STATEMENT

Alvin P. Jones YN2 /USN 002-02-0002

Name Rank/Rate Social Security Number
Naval Justice School, Newport, Rhode Island Paralegal (Student)
Command Division

N/A

TAD from/to until (give date)

Naval Justice School, Newport, Rhode Island 3255

Whereabouts for next 30 days Phone

I, ¥YN2 Alvin P. Jones, USN » hereby make the following
statement to LT Andrew S. Lookin, USN , who has identified

himself/herself as a preliminary inquiry officer for the Naval Justice School,
Newport, Rhode Island.

On 25 May 19CY, I received a phone call at the Justice School, from Master

Chief Caughtem. He stated he was the Base CMAA. He told me he had caught

some one, I forget the name, coming out of my room in the Barracks, Room 346.

This person came out of my room with $50.00 in his hand., I did have a fifty

dollar bill in my room at the time of the incident. It was in the drawer of

my locker, which was unlocked. I am the only person occupying the room, and

to my knowledge, I am the only person to have a key to the room. I have heard

others in the barracks talk about money being stolen from their rooms also.

I am willing to testifv at a hearing or proceeding in regard to this case.

However, I am scheduled to graduate from Justice School on 5 July 19CY. 1

do not know at this time where I will be stationed after graduation.

(use additional pages if necessary}

s r (or that the information in the statement above and on the 0
72ed pa true to the best of my knowledge or belief.
L. é47
ALVIN P. JONES YNZigUSN 1 June 19 Cy 1200
(Witness' Signdture) (Date) (Time)
Sjggg fore th s dage. ~
A
ANDREW S. IOOKIN LT, USN 1 June 19 CY 1200
(Investigator's Signature) (Date) (Time)’
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NAVJUSTSCOLINST 5811.1C
22:RLR:cas
15 November 1988

NAYJUSTSCOL INSTRUCTION_ 5811.1C

Subj: DUTIES OF PRELIMINARY INQUIRY OFFICERS

Ref: (a) Rule for Courts-Martial 303, Manual for Courts-Martial, 1984
(b) Uniform Code of Military Justice
{c) SECNAVINST 5520.3 (Series)

Encl: (1) Instructions for preliminary inquiry officers
(2) Investigator's report, NJS Form 5811/1
(3) Witness' statement, NJS Form 5811/2
(4) Suspect's statement, NJS Form 5811/3

1. Purpose. To promulgate instructions pertaining to the duties of prelimi-
nary inquiry officers.

2. Cancellation. NAVJUSTSCOL Instinction 5811.1B is hereby canceled.
3. Information

a. Reference (a) requires the comman-ding officer, upon receipt of charges
or information indicating that a member of the command has committed an
offense punishable under reference (b), to cause to be made a preliminary
inquiry into the case sufficient to permit an intelligent disposition of the
matter. This may consist only of an examination of the charges and a summary
of the expected evidence which accompanies them, while in other cases it may
involve a more extensive investigation.

b. An informative preliminary inquiry report is of utmost importance to
the proper administration of military justice. The report is utilized initially by
the commanding officer in determining the proper disposition of the case.
Options include dismissal of the charge(s), imposition of nonpunitive measures,
nonjudicial punishment, referral to trial by court-martial, and referral to a
formal pretrial investigation. If the commanding officer determines nonjudicial
punishment to be appropriate, the preliminary inquiry report will be of
assistance in determining the accused’'s qguilt or innocence and the amount of
punishment to be imposed. In the event of an appeal from nonjudicial punish-
ment, the report will assist the appellate authority in deciding whether relief
is warranted. If the case is referred to trial by court-martial or to a formal
pretrial investigation, the report will assist the summary court-martial officer,
counse!l for both sides, or a pretrial investigating officer in preparing to
discharge their duties.

c. This instruction uses a check ~ff sheet to assist preliminary inquiry

officers in performing all required nincedures and collecting all necessary
evidence.

Appendix 11(1)




NAVJUSTSCOLINST 5811.1C
15 November 1988

4. Action

a. The executive officer, upon receipt of information indicating an offense
has been committed by a member of this command, shall determine who should
investigate the case. The executive officer shall be guided by reference (c)

in making this determination. If an investigation by one of the command's
personnel is considered appropriate, the executive officer will assign a
preliminary inquiry officer from the Naval Justice School staff. It may be

expedient for more than one case to be assigned to the same person for
concurrent investigation where the cases are closely related.

b. Preliminary inquiry officers will proceed in accordance with enclosure

m.
c. In each case the executive officer will review the report of the

preliminary inquiry officer and may remand the report for further investigation
where appropriate.

Y& Y4
T. C. WATSON, JR.
Distribution:

NAVJUSTSCOLINST 5216.3 (Series)
List 2

2 Appendix 111(2)
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NAVJUSTSCOLINST 5811.1C
15 November 1988

INSTRUCTIONS FOR
PRELIMINARY INQUIRY OFFICERS

1. The preliminary inquiry officer (P10) will conduct an investigation by
executing the following steps substantially in the order presented below. The
report of investigation will consist of the following:

a. NAVPERS 1626/7, Report and Disposition of Offense(s);

b. an NJS Form 5811/1 (Investigator’'s Report) (See enclosure (2). This
form provides a chronological checklist for conduct of the preliminary inquiry.);

c. statements or summaries of interviews with all witnesses (sworn state-
ments will be obtained if practicable);

d. statements of the accused’s supervisor(s), sworn if practicable;
e. originals or copies of documentary evidence;

f. if the accused waives all rights, a signed sworn statement by the
accused; or a summary of interrogation of the accused, signed and sworn to
by the accused; or both; and

9. any additional comments by the investigator as desired.
2. Objectives

a. The primary objective of the PlIO is to collect all available evidence
pertaining to the alleged offense(s). As a first step, the PIO should be
familiar with those paragraphs of the Manual_for Courts-Martial, 1984, describ-
ing the offense(s). Each of the common offenses is described in Part IV,
MCM, 1984. Within each paragraph is a <ection entitled "elements,” which lists
the elements of proof for that offense. The PIO must be careful to focus on
the correct variation. The elements of proof should be copied down to guide
the PIO in searching for the relevant evidence. The PIO is to consider
everything which tends to prove or disprove an element of proof.

b. The secondary objective of the PIO is to collect information about the
accused which will aid the commanding ~fficer in making a proper disposition
of the case and, in the event nonjudicial punishment is to be imposed, what
the appropriate punishment, if any, should be. Items of interest to the
commanding officer include: the accused’s currently assigned duties; evaluation
of performance; attitudes and ability to qet along with others; and particular
personal difficulties or hardships which the accused is willing to discuss.
Information of this sort is best reflected in the statements of the accused’s
supervisors, peers, and the accuced himself.

Enclosure (1)
Appendix 111(3)
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NAVJUSTSCOLINST 5811.1C
15 November 1988

3. Interrogate the witnesses first (not the accused)
a. In most cases, a <ignificant amount of the information must be obtained
from witnesses. The person initiating the report and the persons listed as

witnesses are starting points. Other persons having relevant information may
be discovered during the course of the investigation,

b. The PIO should not begin by interrogating the accused. The accused
is the person with the greatest motive for lying or otherwise distorting the
truth, if in fact he/she is guilty. Before encountering snch a person. the
interrogator should be thoroughly prepared. Therefore, meeting with the
accused should be left until last. Fven when the accused confesses guilt, the
P10 should, nevertheless, coilect independent evidence corroborating the
confession.

c. Witnesses who have relevant information to offer should be requested
to make a sworn statement. Where a witness is interviewed by telephone and
is unavailable to execute a sworn statement, the PIO must summarize the
interview and certify it to be true.

d. In interviewing a witness, the PlIO should seek to elicit all reievant
information. One method is to start with a general survey question, asking for
an account of everything known about the subject of inquiry, and then
following up with specific questions. After conversing with the witness, the
PIO should assist in writing out a statement that is thorough, relevant,
orderly, and clear. The substance must always be the actual thoughts,
knowledge, or beliefs of the witness; the assistance of the PIO must be limited
to helping the witness express himself accurately and effectively in a written
form. The witness may write the statement on a copy of enclosure (3)

4. Collect the documentary evidence. Documentary evidence such as Shore
Patrol reports, log entries, watchbills, service record entries, local instruc-
tions, or organization manuals should be obtained. The original or a certified
copy of relevant documents should he attached to the report. As an appointed
investigator, the PIO has the authority to certify copies to be true by sub-
scribing the words "CERTIFIED TO BE A TRUE COPY" with his/her signature.

5. Collect the real evidence. Real! evidence is a physical object, such as the
knife in an assault case or the stolen camera in a theft case, etc. Before the
PIO seeks out the real evidence, if any, he/she must be completely familiar
with the Military Rules of Evidence concerning searches and seizures. |[f the
item is too big to bring to a nonjudicial punishment hearing or into a courtroom
(for instance, the wrecked government bus in a "damaging government prop-
erty” case), a photograph of it should be taken. If real evidence is already
in the custody of a law enforcement agency, it should be left there unless
otherwise directed. The PIO should inspect it personally.

Appendix 11(A4)
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NAVJUSTSCOLINST 5811.1C
15 November 1988

6. Advise the accused of his/her rights during interrogation

a. Before questioning the accused, the PIO should also have the accused
sign the acknowledgement line on the front of the Report and Disposition of
Offense (NAVPERS 1626/7) and initial any additional pages of charges that may
be attached. The PIO should sign the withess line on the front of NAVPERS
1626/7, next to the accused’'s acknowledging signature.

b. NJS Form 5811/3 (enclosure 4) has been provided to assure that the
PIO correctly advises the accused of his/her rights before asking any ques-
tions. Tilling in that page must be the first order of business when meeting
with the accused. Only one witness is necessary, and that witness may be the
P1O.

7. Interrogate the accused

a. The accused may be questioned only if he/she has knowingly and
intelligently waived all constitutional and statutory rights. Such waiver, if
made, should be recorded on NJS Form 5811/3 (Suspect’'s Statement), appended
to this instruction as enclosure (4). If the accused asks questions regarding
the waiver of these rights, the PIO must decline to answer or give any advice
on that question. The decision must be left to the accused. Other than
advising the accused of the rights as stated in paragraph 6b above, the PIO
should never give any other form of legal advice to the accused. If the
accused desires a lawyer, the Naval Legal Service Office judge advocates are
available to give legal advice.

b. If the accused has waived all rights, the PIO may commence question-
ing. The PIO should begin in a low-key manner so as not to disquiet the
accused. Once he/she have spoken their piece, the PIO may probe with
pointed questions and confront the accused with inconsistencies in the story or
contradictions with other evidence. The PIO should, with respect to his own
conduct, keep in mind that if a confession is not "voluntary,” it cannot be

used as evidence. To be admissible, a confession or admission which was
obtained through the use of coercion, unlawful influence, or unlawful induce-
ment is not voluntary. The presence of an impartial witness during the

interrogation of the accused is recommended.

Some instances of coercion, unlawful influence, and an unlawful
inducement in obtaining . confession or admission are: infliction of bodily harm
(including questioning accompanied by deprivation of the necessities of life,
such as food, sleep, or adequate clothing); threats of bodily harm; imposition
or threats of confinement, or deprivation of privileges or necessities; promises
of immunity or clemency as to any offense allegedly committed by the accused;
and promises of reward or benefit, or threats of disadvantage, likely to induce
the accused to make the confessinn or admission.
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NAVJUSTSCOLINST 5811.1C
15 November 1988

c. |If the accused is willing to make a written statement, ensure the
accused has acknowledged and waived all rights. While the PIO may help the
accused draft the statement, he/she must be meticulous in refraining from
putting words in the accused’'s mouth or from tricking the accused into saying
something unintended. If the draft is typed, the accused should read it over
carefully and be permitted to make any clesired changes. All changes should
be initialed by the accused and witnessed by the PIO.

d. Oral statements, even though not reduced to writing, are admissible
into evidence against a suspect. |If the accused does not wish to reduce
his/her statement to writing, the PIO must attach a certified summary of the
interrogation to the report. Where the accused has reduced less than all of
the statement to writing, but has made a written statement, the PIO must add
a certified summary of matters omitted from the accused’s written statement.

e. If the accused initially waives all rights, but during the interview
indicates a desire to consult with counsel or to stop the interview, the P10 wili

scrupulously adhere to such request and terminate the interview. The
interview may not resume unless the accnsed approaches the PIO and indicates
a desire to once again waive all rights and submit to questioning.

;|
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NJS Form 5811/1 ‘

INVESTIGATOR'S REPCRT IN THE CASE OF

1. Read paragraphs in MCM concerning offenses/charges Yes: [/ /
2. Witnesses interviewed (not the accused).
signed summary of
(NAME) (PHONE) statement interview
attached attached

a R e S/ or /__/
b. L /___/ or 7/
c. _ . S/ or / /
d. _ /7 or / /
e. . Y A 4 or / /
f. o ./ / or / /
3. Accused’'s supervisor(s) interviewed: / / or / /
a. _ e A or S___/
b. N Y S 4 or /__/ ‘
4. Documentary evidence:
(ORIG.) (COPY)/(ATTACHED)(LOCATION)
a. / / or / / / / or
b. /_/ or /__/ /__/ or
c. / / or / / / / or
d. / / or / / /__/ or
5. Real evidence:
(DESCRIPTION) (NAME OF CUSTODIAN) (CUSTODIAN'S PHONE)
a. _ R -
b. S
6. Permit the accused to inspect Report Chit. Yes No
7. Accused initialed second page of charges (if any). N/A__  Yes No
8. Accused signed Acknowledgement line on NAVPERS 1626/7. Yes No
9. Investigator signed witness line on NAVPERS 1626/7. Yes No
10. Accused waived rights. Yes No
11. Accused made statement (only when #10 is Yes), and
a. / / Accused's signed statement attached.
b. / / Summary of interrogation attached. ‘
Enclosure (2)
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WITNESS' STATEMENT
NJS Form 5811/2

Name Grade/Rate Social Security No.

Command Division

TAD from/to e until
Whereahouts for next 30 days Phone

1, S e ~~— , hereby make the following

statement to - — — —— , who has identified
himself/herself as a prellmlnary inquiry nffncer for the Naval Justice School,
Newport, Rhode Island.

(use additional pages if necessary)

| swear (or affirm) that the information in the statement above (and on the
attached page(s), all of which are <igned by me) is true to my knowledge
or belief.

. U |- EE
(Witness’ Signature) (Date) (Time)
Sworn to before me this date.

- . __ __
(Investigator's Signature) (Date) (Time)

Enclosure (3)
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6-19




NAVJUSTSCOLINST 5811.1C
15 November 1988

SUSPECT'S RIGHTS ACKNOWLEDGMENT/STATEMENT
NJS Form 5811/3

(Date)
Full Name (Accused/suspect)  Social Security No. Grade/Rate
Interviewer ' Social snchrity No. Grade/Rate

RIGHTS

| certify and acknowledge by my signature and initials set forth below that,
before the interviewer requested a statement from me, he/she warned me that:

(1) | am suspected of having committed the following offense(s):

(2) 1 have the right to remain silent;------------------ Initial

(3) Any statement | do make may bhe used as evidence against me in trial
by court-martial;-------~--------------- oo Initial

(4) | have the right to consult with a lawyer prior to any questioning.
This lawyer may be a civilian lawyer retained by me at my own expense, or,
if | wish, Navy or Marine Corps authority will appoint a judge advocate to act
as my counsel without cost to me; or both----------------------- Initial __

(5) | have the right to have such retained civilian lawyer and/or appointed
judge advocate present during this interview--------------- Initial

WAIVER _OF RIGHTS

| further certify and acknowledge that | have read the above statement of my

rights and fully understand them,- --- - ------o-cmomnnnooo Initial _
and that,
(1) | expressly desire to waive my tight to remain silent-- Initial ____ _
(2) | expressly desire to make a statement----------------- Initial __

(3) | expressly do not desire to consult with either a civilian lawyer
retained by me or a judge advocate appninted as my counsel without cost to me
prior to any questioning--------------  -----co-o-oosonoonooo Initial ____ __

(4) | expressly do not desire to have such a lawyer present with me
during this interview--------- SRR ssememsses--e------- pitial __

Enclosure (4)
Appendix 11(9)
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15 November 1988

(5) This acknowledgment and waiver of rights is made freely and volun-
tarily by me, and without any promises or threats having been made to me or
pressure or coercion of any kind having been used against me.------

Initial

(6) | further understand that, even though | initially waive my rights to
counsel and to remain silent, | may, during the interview, assert my right to

counsel or to remain silent.-~---------- .. Initial
Signature (Accused/suspect) Time Date

Signature (Interviewer) Time Date

Signature (Witness) Time Date

The statement which appears on this page (and the following ___ page(s), all

of which are signed by me), is made freely z..u voluntarily by me, and without
any promises or threats having been mad~ 0 me or pressure or coercion of any
kind having been used against n.e,

Signaiuvra {/\ccused/suspect)

Appendix 111(10)
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See Chapter 2, Marine Corps Manual for Legal Adminictration,
MCO P5800.8.

2. Form is prepared for each accused enlisted person referred to
Commanding Officer's Office Hours.

UNIT PUNISHMENT BOOK (5812) 1.
NAVMC 10132 (REV. 10-81) (8-75 sdition will be used }
SN: 0000-00-002-1305 U/\. PD (100 sheets per pad)
‘Stap]e Additional pages here.
3. Reverse side may be used to summarize proceedings as required
by MCO P5800.8.

1. INDIVIDUAL (Last name, first name, middle initial) 2. GRADE 3. SSN

ADAMS, John Q. PFC E-2 456 64 5080
4. UNIT

ScolsCo, ScolsBn, MCB, CamPen

5. OFFENSES {To include specific circumstances and the date and place of commission of the offense.)

Art. 86: UA 1300, 5 Jul CY - 2344, 15 Jul CY, fr ScolsCo, ScolsBn, MCB, CamPen

6. I have been advised of and understand my rights under Article 31, UCMJ. I also have been advised of and understand my right to
demand trial by court martial in lieu of non-judicia) punishment. 1 ) {(do not) demand trial and (will) :C*égxgggg accept
non-judicial punishment subject to my right of appeal. [ further certify that I (have) (EMXEXNDEX) been give rtunity
to consult with a military lawyer, provided at no expense to me, prior to my decision to accept non-judicial punishment.

(Date) 18 Jul CY (Signature of accused) i J. Q. ADAMS

7. The accused has been afforded these rights under Article 31, UCMJ, and the right to demand trial by court-martial in lieu of
non-judicial punishment.

(Date) 18 Jul CY
8. FINAL DISPOSITION TAKEN AND DATE

(Signature of immediate CO of accused)_ /o s A.J., JACKSON

Reduction to Pvt, restriction to limits of S€618Co, ScolsBn, for 7 days,
without suspension from duty, and forfeiture $25.00 per month for 1 month. 18 Jul CY

9. SUSPENSION OF EXECUTION OF PUNISHMENT, IF ANY.

None.

10. FINAL DISPOSITION TAKEN BY (Name, grade, title)
ANDREW J. JACKSON, Major, USMC, Commanding Officer
12. DATE OF NOTICE TO

ACCUSED OF FINAL
DISPOSITION TAKENM,

11. Upon consideration of the facts and circumstances surrounding (this offense) YXDEXAODOMENN and
upon further consideration of the needs of military discipline in this command, I have determined
the offense(s) involved herein to be minor and properly punishable under Article 15, UCMJ, such
punishment to be that indicated in 8 and 9.

18 Julcy
(Signature of CO who took final disposition in 8 and 9) /SZ A.J. JACKSON

13. The accused has been advised of the right of

14 Having been advised of and understanding my right

appeal. of appeal, at this time [ {intend)
to file an appeal.
/s/ A.J. JACKSON 18 Jul CY /s/ J. Q. ADAMS
(Date) (Signature of CO who took (Date) (Signature of accused)

final action in 11)

15. DATE OF APPEAL,
1F ANY.

21 Jul CY

16. DECISION ON APPEAL (IF APPEAL IS MADE), DATE THEREOF, AND SIGNATURE OF CO WHO MADE DECISION.

Appeal granted.

See 2d enclosure on the basic letter for decision

17. DATE OF NOTICE TO
ACCUSED OF DECISION
ON APPEAL.

24 Jul CY /s/ M. J. VAN BUREN 24 Jul CY
(Date) (Signature of €O making decision on appeal)
18. REMARKS 19. fipal administrative action, as

appropriate, has been compieted.

18 Jul CY - Intent to appeal indicated. Is/ Yleg Off)
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18 Jul CY
Private John Q. Adams 456 64 5080 USMC
Summary of evidence presented:

The accused admitted to the offense contained in Item 5. Accordingly, he was
found to have committed the alleged act of misconduct.

Extenuating or mitigating factors considered: Relating to the UA, the accused
stated that he received a phone call from his brother who said he was seriously
il and not expected to live. The accused went UA to see his brother after
getting the call. Private Adams said he was sorry for going UA and knew it
was wrong.

Based on the recommendation of his First Sergeant, Platoon Sergeant, and his
past record, the punishment appearing in block 8 was imposed.

Appendix IV-b
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Military Justice
Study Guide
Procedure

Rev. 7/90

CHAPTER VI
INFORMAL DISCIPLINARY ACTIONS: NONPUNITIVE MEASURES

A. Introduction. While many virlations of the Uniform Code of Military
Justice could be handled formally, by imposition of nonjudicial punishment or
referral to various levels of courts-martial, this is not necessary -- or even
desirable -- in every case. Often, wise use of nonpunitive measures can be
as effective in dealing with minor disciplinary problems. Consequently, the
military justice system recognizes the need to provide for informal disciplinary
measures. See, e.g., OPNAVINST 3120.32B, Standard Organization and
Regulations of the U.S. Navy; para. 1300 1b, Marine Corps Manual.

The term "nonpunitive measure” is used to refer to various leader-
ship techniques which can be used to develnp acceptable behavioral standards

in members of a command. Nonpunitive measures generally fall into three
areas: nonpunitive censure, extra military instruction, and administrative
withholding of privileges. Commanding officers and officers-in-charge are

authorized and expected to use nonpunitive measures to further the efficiency
of their command. See R.C.M. 306(c)(?), MCM, 1984; JAGMAN, § 011la.

While it is commonly believed that a commander’'s discretion is
virtually unlimited in the area of nonpunitive measures, in fact the UCMJ and
Secretarial regulations prescribe significant limitations on the use of nonpunitive
measures. In this regard, it should be noted initially that nonpunitive
measures may pever be used as a means of informal punishment for any military
offense. JAGMAN, § O111a. This chapter discusses the various types of
nonpunitive measures and provides quiclelines for their correct application.

B. Nonpunitive censure. Nonpunitive censure is nothing more than
criticism of a subordinate's conduct or performance of duty by a military
superior. This criticism may be made cither orally or in writing. When made
orally, it often is referred to as a "chewing out”; when reduced to writing,
the letter is styled a "nonpunitive lettrr of caution.”

A sample nonpunitive letter of caution is set forth in Appendix A-
1-a of the JAG Manual. It should he noted that such letters are private in
nature and copies may not be forwarded to the Commander, Naval Military
Personnel Command (CNMPC), or to lleadqnarters Marine Corps (HQMC).
JAGMAN, § 0111d. Additionally, such letters may not be quoted in or ap-
pended to fitness reports or evaluations, included as enclosures to JAG Manual
or other investigative reports, or otherwise included in the official departmental
records of the recipient. However, the deficient performance of duty or other
facts which led to a letter of caution heing issued can be mentioned in the
recipient's next fitness report or enlicled evaluation. In this regard, the
requirements of the JAG Manual are met by avoiding any reference to the fact
that a nonpunitive letter of cantion was issued.

71




There is only one exception to the rule that nonpunitive letters of
caution are not forwarded to CNMPC or HOMC: nonpunitive letters issued by
the Secretary of the Navy are submitted for inclusion in the recipients’ service
records.

C. Extra military instruction. The term "extra military instruction”

(EMI) is used to describe the practice of assigning extra tasks to a service-
member who is exhibiting behavioral or performance deficiencies for the purpose
of correcting those deficiencies through the performance of the assigned tasks.

Normally such tasks are performed in addition to normai duties.
Because this kind of leadership technique is more severe than nonpunitive
censure, the law has placed some significant restraints on the commander’s
discretion in this area. All EMI involves an order from a superior to a
subordinate to do the task assigned. Illrwever, it has long been a principle
in military law that orders imposing punicshment are unlawful and need not be
obeyed unless issued pursuant to nonjudicial punishment or a court-martial
sentence. Thus, the problem that must be resolved in every EMI situation is
whether a valid training purpose is involved or whether the purpose of the
EMI is punishment. The resolutinn of thic problem requires some thought, but
the analysis involved is not complex and <should be used to avoid legal compli-
cations.

1. Identification of _deficiency. The initiai step in analyzing EMI
in a given case is to identify properly the deficiency of the subordinate.
Consider this example: Seaman Roberts is assigned the responsibility to secure
the doors and windows in his office each night but routinely forgets to secure

some of the windows. Although at first glance it would appear that his
deficiency is the failure to close windows, a more accurate perception of his
deficiency is either a lack of knowledge or a lack of self-discipline -- depend-
ing upon the specific reason for the failure. In other words, the "deficiency”

refers to shortcomings of character or personality as opposed to shortcomings
of action. The act (the failure to close the windows) is an objective manifes-
tation of an underlying character deficirncy which may be overcome with EMI.

2. Rationally related _task. Once the deficiency has been iden-
tified correctly, the task assigned to correct that deficiency must be logically
related to the deficiency noted or courts will view the order to perform EMI
as one imposing punishment. Appellate military courts have relied heavily on
this analysis to determine the real purpose for giving an EMi order. It is this
criterion that makes it absolutely essential that the military commander properly
identify the deficiency in terms of a character trait. Few tasks assigned as
EMI will be logically related to a deficirnt act.

For example, what extra task could be assigned to correct
one who inadvertently leaves windows unsecured? Perhaps an assignment to
close all the windows in the command a1era each night for two weeks -- or is
that task indicative of a punishment mative? How about close-order drill?
Close-order drill logically has nothing to (o with windows. On the other hand,
if a failure to close windows is the result of lack of knowledge of one's duty
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(ignorance being the deficiency), it would not be illogical to require the
subordinate to study the pertinent security orders for an hour or two each
night until he fearns his responsibility. Perhaps the delivery of a short
lecture by the individual would demonstrate his new knowledge of this responsi-
bility.

Where the military superior has analyzed the subordinate’s
deficiency as relating to some trait of character and assigned a task correc-
tionally or instructionally related to the deficiency, the military courts have
readily accepted the superior's opinion that the task he assigned was logically
related to the deficiency he noted in the subordinate. Where "he facts show
that the superior assigned a task bhecanse the subordinate did >.me unaccep-
table act, military courts see the assigned task as retaliatory and, hence, view
the task as punishment. In the latter sitnation, the superior cannot help but
appear to be reacting to a breach of di<cipline instead of undertaking valid
training.

3. Language used. Whenever courts or judges try to determine
the purpose of an order, they essentially become involved in trying to deter-
mine the state of mind of the issuer of the order. Since mind-reading is not
yet a perfected science, courts lonk to ohjective facts which manifest state of
mind. Thus, if a character deficiency is identified as being involved in a
delinquent act and a task logically related to the correction of that character
trait is ordered by the commander, then, as explained above, these facts tend
to indicate, in the eyes of the law, that the task assigned was given for
training purposes. Equally important as this "logic” test is the language used
when the order is given. Seaman Robetts forgets to close the windows, and
the commander retaliates with:

Roberts, you're assigned close-order drill for two

hours each night. it'll be a long time before you
forget to secure a window around here! You'll close
your windows or you'll wear a trench in the sidewalk!

In this example, the words used by the commander make the task assigned
look like it was directed for punishment purposes. Conversely, the task looks
more like training when the commander says:

Roberts, you've been forgetting to secure your win-
dows lately and | know you'te familiar with the secur-
ity considerations invnlved. TIhis lack of self-discipline
is not important in peacetime nor are the windows that
important. But bad habits lrarned in peacetime can be
fatal in war. | am assigning you to close the windows
in the command area for <even days. This added
responsibility will help yon to develop the self-dis-
cipline you need to survive in combat.

The commander should understand the impnrtance of language in these matters
to avoid having his purpose misinterpreted in court should he be forced to
back up his order with prosecution of a cefiant subordinate. In this connec-
tion, if a commander views a deficient act as symptomatic of a character
deficiency, the chances that he will usr appropriate language in issuing the
EM! order are greatly enhanced and, conversely, it is less likely the courts
will misconstrue his purpose.
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4, Judicious quantity. Assuming all other factors indicate a
valid training purpose, EMI may still be construed by the courts as punishment
if the quantity of instruction is excessive. JAGMAN, § 0111b indicates that no
more than two hours of instruction should be required each day; instruction
should not be required on the individual's Sabbath; the duration of EMI should
be limited to a period of time required to correct the deficiency; and after
completing each day’'s instruction the subordinate should be allowed normal
limits of liberty. In this connection, FMI, since it is training, can lawfully
interfere with normal hours of liberty. One should not confuse this type of
training with a denial of privileges (discussed later), which cannot interfere
with normal hours of liberty. The commander must also be careful not to
assign instruction at unreasonable hours. What "reasonable hours" are will
differ with the normal work schedule of the individual involved, but no great
interference with normal hours of liberty should be involved.

5. orit _impose. The authority to assign EMI! to be
performed during working hours is not limited to any particular rank or rate
but is inherent in authority vested in officers and noncommissioned petty
officers. The authority to assign FM! to be performed after working hours
rests in the commanding officer or officer in charge but may be delegated to

officers, petty officers, and noncommissioned officers. See OPNAVINST
3120.328; para. 1300.1b, Marine Corps Manual.

For the Navy, OPNAVINST 3120.32B discusses EMI in detail
and clearly states that the delegation of authority to assign EMI outside normal
working hours is to be encouraged. Ordinarily such authority should not be
delegated below the chief petty officer (F-7) level. However, in exceptional
cases, as where a qualified petty officer is filling a CPO billet in a unit which
contains no CPO, authority may be delegated to a mature senior petty officer.

The authority to assign EMI during working hours may be
withdrawn by any superior if warranted, and the authority to assign EMI after
working hours may be withdrawn by the commanding officer or officer in
charge in accordance with the terms contained within the grant of that author-

ity.

6. Summary. In the eyes of the law, EMI is a leadership tool
and not a retributive punishment devicre. Keeping this in mind will help a
superior avoid difficulties related to the lawfulness of his order to perform the
instruction and aid the legal officer in resolving questions of lawfulness of
such orders. Difficulties will also be avnided if each superior and legal officer
is careful to analyze deviant behavior in terms of the underlying character
trait. Attention should also be given to acts or words which may indicate a
punishment purpose and to the quantity and timing of the instruction. Though
some facts have in the past been given more weight than others when courts
have had to consider EMI cases, all of the facts related to the circumstances
of the EMI order, the facts precipitating its promulgation, and the task
assigned will be carefully considered.

D. Denial of privileges. A third nonpunitive measure that may be
employed to correct minor deficiencies i< rlenial of privileges. A "privilege” is
defined as a benefit provided for the ronvenience or enjoyment of an indi-
vidual. JAGMAN, § M 11c. Denial of privileges is a more severe leadership
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measure than either censure or EMI because denial of privileges does not
necessarily involve or require an instrurtional purpose. Examples of privileges
that may be withheld can be found in JAGMAN, § 0111c. They include such
things as special liberty, 72-hour liberty, exchange of duty, special command
programs, hobby shops, parking privileges, and access to base or ship movies,
enlisted or officers' clubs. It may also encompass such things as withholding
of special pay and commissary and exchange privileges provided such with-
holding complies with applicable rules and regulations and is otherwise in
accordance with law. See, e.g., DOD Directive 5524.4 of 2 November 1981,
as it applies to enforcement of traffic laws on DOD installations.

Final authority to withhold a privilege, even temporarily, rests with
the level of authority empowered to grant that privilege. Therefore, authority
of officers and petty officers to withhold privileges is, in many cases, limited
to recommendations via the chain of command to the appropriate authority.
Officers and petty officers are authorized and expected to initiate such actions
when considered appropriate to remedy minor infractions in order to further
efficiency of the command. Authority tn withhold privileges may be delegated,
but in no event may the withholding of privileges -- either by the commanding
officer, officer in charge, or some lower echelon -- be tantamount to a depri-
vation of liberty itself.

Normal liberty is not technically a "privilege,” but custom and
regulation permit the deprivation of liberty only for certain recognized
grounds. Those include authorized pretrial restraint or deprivation of normal
liberty in a foreign country or in foreign territorial waters, when such action
is deemed essential for the protection of the foreign relations of the United
States, or as a result of international legal hold restriction. Moreover, it is
necessary to the efficiency of the naval service that official functions be
performed and that certain work be accomplished in a timely manner. It is,
therefore, not punishment when persons in the naval service are required to
remain onboard and be physically present outside of normal working hours for
work assignments which should have heen completed during normal working
hours or for the accomplishment of additinnal essential work or for the achieve-
ment of the currently-required level of operational readiness. JAGMAN,
§ 0111c. Other grounds for deprivation of liberty include the health or safety
of the individual or the public. This is the basis for ordering the military
spouse into the barracks or back to the ship when the other reports an
assault.

E. Alternative voluntary restraint. Alternative voluntary restraint is
a device whereby a superior promises not to report an offense or not to impose
punishment in return for a promise by the subordinate not to take normal
liberty and to remain on base or aboard ship. These kinds of alternative
voluntary restraints are not authorized by the UCMJ, MCM, or JAGMAN.
Their use places the commander in a tenuous position because such agreements
are unenforceable. Resort to use of a voluntary restraint will probably
constitute "former punishment” and thus preclude the later imposition of
nonjudicial punishment or referral of charges to a court-martial should the
command desire to take official disciplinary action (for example, where the
servicemember does not live up to his part of the voluntary restraint bargain).
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CHAPTER VIII
NONJUDICIAL PUNISHMENT

INTRODUCTION. The terms “nonjudicial punishment” and "NJP" are used
interchangeably to refer to certain limited punishments which can be awarded
for minor disciplinary offenses by a commanding officer or officer in charge to
members of his command. In the Navy and Coast Guard, nonjudicial punish-
ment proceedings are referred to as "captain’s mast” or simply "mast.” In the
Marine Corps, the process is called "office hours,” and in the Army and Air
Force, it is referred to as "Article 15.7 Article 15 of the Uniform Code of
Military Justice (UCMJ), Part V of the Manual_for Courts-Martial, 1984 (MCM),
Part A of Chapter | of The Manual of the Judge Advocate General (short title
JAG Manual, cited as JAGMAN), and C hapter 1 of the Coast_Guard Mllltary
,Lg_s_tj_g_e_Mjﬂg_a_l COMDTINST M5810.1 (MIM) constitute the basic law concerning
nonjudicial punishment procedures. The lrgal protection afforded an individual
subject to NJP proceedings is more complete than is the case for nonpunitive
measures, but, by design, it is less extensive than for courts-martial.

Note that this chapter addresses NJP procedures established by
Part V, MCM, 1984. NJP proceedings initiated before 1 August 1984 must be
completed in accordance with the procedures established by Chapter XXVI,
MCM, 1969 (Rev.).

A. In the Navy, the word "mast” also is used to describe three
different types of proceedings: "request mast,” "meritorious mast,” and
"disciplinary mast."

1. Request mast (Articles 1107 and 0727¢, U.S. Navy

Regulations, 1973) is a hearing beforr the CO, at the request of service
personnel, for the purpose of making rrquests, reports, and statements and

for airing grievances.

2. Meritorious mast (Article 0727d, U.S. Navy Regulations, 1973)
is held for the purpose of publicly and nfficially commending a member of the
command for noteworthy performance of cduty.

3. This chapter discusses disciplinary mast. When the term
"mast” is used henceforth, that is what is meant.

B. "Mast" and "office hours” arn procedures whereby the commanding
officer or officer in charge may:

1. Make inquiry into the facts surrounding minor offenses
allegedly committed by a member of his ~ommand;

2. afford the acrnsed a beraring as to such offenses; and
3. dispose of such chargers by dismissing the charges, imposing

punishment under the provisions of Article 15, UCMJ, or referring the case to
a court-martial.
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C. What "mast” and "office hours” are not:
1. As the term "nonjudicial” implies, they are not trials;
2. a determination of "guilt" is not a conviction; and
3. a determination by the commanding officer not to impose

punishment is not an acquittal precluding later nonjudicial punishment for the
offense(s).

NATURE AND REQUISITES OF NONJUDICIAL PUNISHMENT

A. The power to impose nonjudicial_punishment

1. Authority under Article 15, UCMJ, may be exercised by a
commanding officer, an officer in charge, or by certain officers to whom the
power has been delegated in accordance with regulations of the Secretary of
the Navy. Part V, para. 2, MCM, 1981.

a. A _commanding_officer

(1) In the Navy and the Marine Corps, billet designa-
tions by the Commander, Naval Military Personnel Command (NMPC), and
Headquarters Marine Corps (HQMC) identify those persons who are "command-
ing officers.” In other words, the term "commanding officer” has a precise
meaning and is not used arbitrarily. Also, in the Marine Corps, a company
commander is a "commanding officer” and may impose NJP.

(2) The power to impose NJP is inherent in the office
and not in the individual. Thus, the power may be exercised by a person
acting as CO, such as when the CO is on leave and the XO succeeds to
command. See Articles 0855-0866, U.S. Navy_Regulations, 1973, for complete
"succession-to-command’ information.

b. An officer_in_charge

Officers in charge exist in the naval service and the
Coast Guard. In the Navy and Marine Corps, an officer in charge is a
commissioned officer who is designated as officer in charge of a unit by
departmental orders, tables of organization, manpower authorizations, orders
of a flag or general officer in command, or orders of the senior officer
present. See JAGMAN, § 0101b; see also Art. 0901, U.S. Nayy Regqulations,

1973. o

c. Officers_to whom NJP_authority has been delegated

(1)  Ordinarily, the power to impose NJP cannot be
delegated. One exception is that a flag or general officer in command may
delegate all or a portion of his article 15 powers to a "principal assistant” (a
senior officer on his staff who is eligihle to succeed to command), with the
express approval of the Chief of Naval Personnel or the Commandant of the
Marine Corps. Art. 15(a), UCMJ; JAGMAN, § 0101c.
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(2) Additionally, where members of the naval service
are assigned to a multiservice command, the commander of such multiservice
command may designate one or more naval units and, for each unit, shall
designate a commissioned officer of the naval service as commanding officer
for NJP purposes over the unit. A copy of such designation must be furnished
to the Commander, Naval Military Personnel Command, or the Commandant of
the Marine Corps, as appropriate, and to the Judge Advocate General.
JAGMAN, § 0101d.

2. Limitations on power to impose NJP
No officer may limit or withhold the exercise of any disciplin-

ary authority under article 15 by subotdinate commanders without the specific
authorization of the Secretary of the Navy. JAGMAN, § 010%e.

3. Referral of NJP to _hiagher authority
a. If a commanding officer determines that his authority

under article 15 is insufficient to make a proper disposition of the case, he
may refer the case to a superior commander for appropriate disposition. R.C.M.
306(c)(5), 401(c)(2), MCM, 1984.

b. T his situation could arise either when the commanding
officer's NJP powe'. " .e less extensive than those of his superior or when the
prestige of highc - -.thority would add force to the punishment, as in the case

of a letter of adnwonition or reprimand.

B. rersons on whom nonjudicjial punishment may be imposed

1. A commanding officer may impose NJP on all military personnel
of his command. Art. 15(b), UCMJ.

2. An officer in charge may impose NJP only upon enlisted
members assigned to the unit of which he is in charge. Art. 15(c), UCMJ.

3. At the time the punishment is imposed, the accused must be
a member of the command of the commanding officer (or of the unit of the
officer in charge) who imposes the NJP. JAGMAN, § 0102a(1).

a. A person is "of the command or unit” if he is assigned
or attached thereto. This inclucdes temporary additional duty (TAD) personnel
(i.e., TAD personnel may be punished rither by the CO of the unit to which
they are TAD or by the CO of the duty station to which they are permanentiy
attached). Note, however, both commanding officers cannot punish an indivi-
dual under article 15 for the same offense.

b. In addition, a party to a JAG Manual investigation
remains "of the command or unit” to which he was attached at the time of his
designation as a party for the sole purpnse of imposing a letter of admonition
or reprimand as NJP. JAGMAN, § 0107a(2).
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c. Personnel of _another armed force

(1)  Under present agreements between the armed
forces, a Navy commanding officer should not exercise NJP jurisdiction on Army
or Air Force personnel assigned or attached to a naval command. As a matter
of policy, such personnel are returned to their parent-service unit for dis-
cipline. If this is impractical and the need to discipline is urgent, NJP may
be imposed; but a report to the Department of the Army or Department of the
Air Force is required. See MILPERSMAN, art. 1860320.5a, b, as to the
procedure to follow.

(2) Express agreements do not extend to Coast Guard
personnel serving with a naval command; but other policy statements indicate
that the naval commander should not attempt to exercise NJP over such
personnel assigned to his unit. Sec. 1-3(c), MJM.

(3) Because the Marine Corps is part of the
Department of the Navy, no general restriction extends to the exercise of NJP
by Navy commanders over Marine Corps personnel or by Marine Corps
commanders over Navy personnel.

4. Imposition_of NJP on embarked personnel

a. The commanding officer or officer in charge of a unit
attached to a ship for duty should, as a matter of policy, refrain from
exercising his power to impose NJP and should refer all such matters to the
commanding officer of the ship for disposition. JAGMAN, § 0103a. This policy
does not apply to Military Sealift Command (MSC) vessels operating under
masters or to organized units embarked on a Navy ship for transportation only.
Nevertheless, the commanding officer of a ship may permit a commanding officer
or officer in charge of a unit attached to that ship to exercise nonjudicial
punishment authority.

The authority of the commanding officer of a vessel to
impose NJP on persons embarked on board is further set forth in Articles
0609-0611, U.S. Navy Regqulations, 1973.

b. Similar policy provisions apply to the withholding of the
exercise of the authority to convene SPCM's or SCM's by the commanding
officer of the embarked unit. JAGMAN, § 0116b.

5. imposition _of NJP on reseryists

a. Reservists on active duty for training or inactive duty
for training are subjecl to the UCMJ} and therefore to the imposition of NJP,

b. While the offense which the commanding officer or
officer in charge seeks to punish at NJP must have occurred while the member
was on active duty or inactive duty training, it is not necessary that NJP
occur (or the offense even be discovered) before the end of the active duty
or inactive duty training period during which the alleged misconduct occurred.
In that regard, the officer seeking to impose NJP has several options:

(1) He may impose NJP during the active duty or
inactive duty training when the misconduct occurred;
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(2) he may impose NJP at a subsequent period of
active duty or inactive duty training (so long as this is within 2 years of the
date of the offense);

(3) he may request from the Regular component
officer exercising general court-martial jurisdiction over the accused an involun-
tary recall of the accused to active duty nr inactive duty training for purposes
of imposing NJP; or

(4) if the accused waives his right to be present at
the NJP hearing, the commanding officer or officer in charge may impose NJP
after the period of active duty or inartive duty training of the accused has
ended. JAGMAN, § 0102e; R.C.M. 204, MCM.

c. Punishment impnsed on persons who were involuntarily
recalled for purposes of imposition of NI may not include confinement unless
the Secretary of the Navy approved the 1ecall.

6. Right_of the accused to demand_trial by court-martial
a. Article 15a, UCMI, and Part V, para. 3, MCM, 1984,
provide another limitation on the exercise of NJP. Except in the case of a
person attached to or embarked in a vescel, NJP may not be imposed if the
member demands trial by court martial. Note that such a demand does not
require that charges be referred to a court-martial. Referral is a decision
exercised by the convening authority, neot by the member.

b. This right to refuse NJP exists up until the time NJP
is imposed (i.e., up until the commanding officer announces the punishment).
Art. 15a, UCMJ. This right is not waived by the fact that the accused has
previously signed a "report chit" (NAVPFRS Form 1626/7 or UPB Form NAVMC
10132) indicating that he would accept NJP.

c. The category of persons who may not refuse NJP
includes those persons assigned or attached to the vessel; on board for
passage; or assigned or attached to an embarked staff, unit, detachment,
squadron, team, air group, oi other i1egularly organized body. Case law
interprets "vessel” as commissioned ships of the U.S. Navy and precommission-
ing units which have been duly designated "in commission special,” or "in
service.” Whether the ship is at sea or in drydock is irrelevant. Case law
also interprets "attached” to include submarine off-crews.

d. The key time factor in determining whether or not a
person has the right to demand trial is the time of the imposition of the NJP
and not the time of the commission of the offense.

7. There is no power whatsoever for a commanding officer or
officer in charge to impose NJP on a civilian.

C. Offenses punishable under article 15

1. Article 15 gives a commanding officer power to punish indivi-
duals for minor offenses., The term "minnor offense” has been the cause of




some concern in the administration of nonjudicial punishment. Article 15,
UCMJ, and Part V, parA. le, MCM, 1984, indicate that the term "minor
offense” means misconduct normally not more serious than that usually handled
at summary court-martial (where the maximum punishment is thirty days
confinement). These sources also indicate that the nature of the offense and
the circumstances surrounding its commission are also factors which should be
considered in determining whether an offense is minor in nature. The term
"minor offense” ordinarily does not include misconduct which, if tried by
general court-martial, could be punished by a dishonorable discharge or
confinement for more than one year. The Navy and Marine Corps, however,
have taken the position that the final determination as to whether an offense
is "minor"” is within the sound discretion of the commanding officer.

a. Maximum _penalty. Begin the analysis with a consultation
of punitive articles (Part 1V, MCM, 1984) and determine the maximum possible
punishment for the offense. Although the MCM does not so state, it appears
that, if the authorized confinement is thirty days to three months, the offense
is most likely a minor offense; if the authorized confinement authorized is six
months to a year, the offense may be minor; and if authorized confinement is
one year or more, the offense is usually not minor.

b. Nature of offense. The Manual for Courts-Martial, 1984,
also indicates in Part V, para. le, that, in determining whether an offense is
minor, the "nature of the offense” should be considered. This is a significant
statement and often is misunderstood as referring to the seriousness or gravity
of the offense. Gravity refers to the maximum possible punishment, however,
and is the subject of separate discussion in that paragraph. In context,
nature of the offense refers to its character, not its gravity. In military
criminal law, there are two basic types of misconduct -- disciplinary infractions
and crimes. Disciplinary infractions are breaches of standards governing the
routine functioning of society. Thus, traffic laws, license requirements,
disobedience of military orders, disrespect to military superiors, etc., are
disciplinary infractions. Crimes, on the other hand, involve offenses commonly
and historically recognized as being particularly evil (such as robbery, rape,
murder, aggravated assault, larceny, etc.). Both types of offenses involve a
lack of self-discipline, but crimes involve a particularly gross absence of self-
discipline amounting to a moral deficiency. They are the product of a mind
particularly disrespectful of good moral standards. In most cases, criminal acts
are not minor offenses, and usually the maximum imposable punishment is great.
Disciplinary offenses, however, are serious or minor depending upon circum-
stances, and thus, while some disciplinary offenses carry severe maximum
penalties, the law recognizes that the impact of some of these offenses on
discipline will be slight. Hence, the term "disciplinary punishment” used in
the Manual for Courts-Martial, 1984, is carefully chosen.

o Circumstances. The circumstances surrounding the
commission of a disciplinary infraction are important to the determination of
whether such an infraction is minor. For example, willful disobedience of an
order to take ammunition to a unit engaged in combat can have fatal conse-
quences for those engaged in the fight and hence is a serious matter. Willful
disobedience of an order to report to the barbershop may have much less of
an impact on discipline. The offense must provide for both extremes, and it
does because of a high maximum punishment limit. When dealing with discipli-
nary infractions, the commander must be free to consider the impact of
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circumstance since he is considered the best judge of it; whereas, in dispos-
ing of crimes, society at large has an interest coextensive with that of the
commander, and crimiral defendants are given more extensive safeguards.
Hence, the commander’'s discretion in disposing of disciplinary infractions is
much greater than his latitude in dealing with crimes. Where the commander
determines the offense to be minor, a statement is recommended on the
NAVPERS 1626/7 (Navy) and is required on the UPB NAVMC 10132 (Marine
Corps) indicating that the commander, after considering all facts and cir-
cumstances, has determined that the offense is minor,

2, The Navy has taken the position that the final determination
as to what constitutes a "minor offense” is within the sound discretion of the
commanding officer. Imposition of NJP does not, in all cases, preclude a
subsequent court-martial for the same offense. See Part V, para. le, MCM,
1984.

3. The statute of limitations is_applicable to NJP
Article 43(c), UCMJ, prohibits the imposition of NJP more
than two years after the commission of the offense. This is true notwith-
standing the receipt of sworn charges by the officer exercising summary court-
martial jurisdiction, which normally tolls the running of the statute of limita-
tions for purposes of trial by court-martial,

4, Cases previously tried in_civil courts

a. Sections 0103b and 0116d of the JAG Manual permit the
use of nonjudicial punishment to punish an accused for an offense for which
he has been tried (whether acquitted or convicted) by a state or foreign
civilian court or whose case has been diverted out of the regular criminal
process for a probationary period or whose case has been adjudicated by
juvenile court authorities, if authority is obtained from the officer exercising
general court-martial jurisdiction (usually the general or flag officer in command
over the command desiring to impose nonjudicial punishment).

b. NJP may not be imposed for an act tried by a court
that derives its authority from the United States, such as a Federal district
court. JAGMAN, §§ 0103b, 0116d(4).

c. Clearly, cases in which a finding of guilty or not guilty
has been reached in a trial by conrt-martial cannot be then taken to nonjudicial
punishment. JAGMAN, §§ 0103b and 0116d(4). However, the last point at
which cases may be withdrawn from court-martial before findings with a view
toward nonjudicial punishment is presently unclear.

5. Off-base offenses

a. Commanding officers and officers in charge may dispose
of minor disciplinary infractions (which orcur on or off-base) at NJP. Unless
the off-base offense is a traffic offense (<ee para. b below) or one previously
adjudicated by civilian authorities (see para. 4a, supra), there is no limit on
the authority of military authorities to resolve such offenses at NJP.
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b. OPNAVINST 11200.5B and MCO 5110.1B state (as a
matter of policy) that, in areas not under military control, the responsibility
for maintaining law anc order rests with civil authority. The enforcement of
traffic laws falls within the purview of this principle. Off-duty, off-installa-
tion driving offenses, however, are indicative of inability and lack of safety
consciousness. Such driving performance does not prevent the use of nonpuni-
tive measures (i.e., deprivation of on-installation driving privileges).

D. Hearing procedure

1. Introduction. Nonjudicial punishment results from an
investigation into unlawful conduct and a subsequent hearing to determine
whether, and to what extent, an accused should be punished. Generally, when
a complaint is filed with the commanding officer of an accused, that commander
is obligated to cause an inquiry to be made to determine the truth of the
matter. When this inquiry is complete, a NAVPERS Form 1626/7 or the UPB
Form NAVMC 10132 is filled out. (This inquiry is discussed in Chapter VI,
supra.) The Navy NAVPERS 1626/7 funrtions as an investigation report as well
as a record of the processing of the nonjudicial punishment case. The Marine
Corps NAVMC 10132 is a document used to record nonjudicial punishment only
(MCO P5800B provides details for the completion of the UPB form). The
appropriate report and allied papers are then forwarded to the commander.
The ensuing discussion will detail the legal requirements and guidance for
conducting a nonjudicial punishment hearing.

2. Prehearing advice. If, after the preliminary inquiry, the
commanding officer determines that disposition by nonjudicial punishment is
appropriate, the commanding officer must cause the accused to be advised of
his rights before imposition of nonjudicial punishment. Part V, para. 4, MCM,
1984. The commanding officer need not give the advice personally, but may
assign this responsibility to the legal officer or another appropriate person.
The rights are as follows:

a. Contemplated _action. The accused must be informed
that the commanding officer 1s considering the imposition of nonjudicial punish-
ment for the offense.

b. Suspected offente. The suspected offense(s) must be
described to the accused and such description should include the specific
article of tlie UCMJ which the acrused is alleged to have violated.

c. Government evidence. The accused should be advised
of the information upon which the allegations are based or told that he may,
upon request, examine all available staterments and evidence.

d. Right to refuse NJP. Unless the accused is attached
to or embarked in a vessel (in which casr he has no right to refuse NJP), he
should be told of his right to demand trial by court-martial in lieu of nonjudi-
cial punishment; of the maximum punichment which could be imposed at
nonjudicial punishment; of the fact that, should he demand trial by court-
martial, the charges could be referred for trial by summary, special, or general
court-martial; of the fact that he could not be tried at summary court-martial
over his objection; and that, at a sperial or general court-martial, he would
have the right to be represented by counsel.
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e. Right to confer_ with independent counsel. United
States v. Booker, 5 M.J. 238 (C.M.A. 1977), held that, because an accused
who is not attached to or embarked in a vessel has the right to refuse NJP,
he must be told of his right to confer with independent counsel regarding his
decision to accept or refuse the NJP if the record of that NJP is to be
admissible in evidence against him should the accused ever be subsequently
tried by court-martial. A failure to properly advise an accused of his right
to confer with counsel, or a failure tn provide counsel, will not, however,
render the imposition of nonjudicial punishment invalid or constitute a ground
for appeal. Therefore, if the command imposing the NJP desires that the
record of the NJP be admissible for courts-martial purposes, the rezord of the
NJP must be prepared in accordance with applicable service regu.ations and
reflect that:

(1) The accused was advised of his right to confer
with counsel;

(2) the accused either exercised his right to confer
with counsel or made a knowing, intelligent, and voluntary waiver thereof; and

(3)  the accused knowingly, intelligently, and volunta-
rily waived his right to refuse N!P. Al such waivers must be in writing.

4 In addition to the above requirements, USMC
regulations also require that the accised be advised that acceptance of
NJP/SCM does not preclude further adverse administrative action by the
command, based on the accepted NJP/SCM. ALNAV 097/87 and {RAM para.
4015.2a(2). See appendix V at the end of this chapter.

f. Hearing_rights. |If the accused does not demand trial
by court-martial within a reasonable time after having been advised of his
rights, or if the right to demand court-martial is not applicable, the accused
shall be entitled to appear personally before the commanding officer for the
nonjudicial punishment hearing. At such hearing, the accused is entitled to:

(1)  Be informed of his rights under Article 31, UCMJ;

(2) be accompanied by a spokesperson provided by,
or arranged for, the member (Note: The proceedings need not be unduly
delayed to permit the presence of the spokesperson, nor is he entitled to travel
or similar expenses);

(3) be informed of the evidence against him relating
to the offense;

(4) be allowed to examine all evidence upon which the
commanding officer will rely in deciding whether and how much nonjudicial
punishment to impose;

(5) present matters in defense, extenuation, and
mitigation -- orally, in writing, or both;
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(6) have witnesses present, including those adverse
to the accused, upon request, if their statements will be relevant, if they are
reasonably available, and if their appearance will not require reimbursement by
the government, will not unduly delay the proceedings, or, in the case of a
military witness, will not necessitate his being excused from other important
duties; and

(7 have the proceedings open to the public unless
the commanding officer determines that the proceedings should be closed for
good cause. No special facility arrangements need to be made by the
commander.

3. Eorms.

a. Prehearing_adyise. The forms set forth in Appendices
A-1-r, A-1-s, and A-1-t of the JAG Manual are designed to comply with the

above requirements. Appendix A-1-+ is to be used when the accused is
attached to or embarked in a vessel. Appendix A-1-s is to be used when the
accused is not attached to or embarked in a vessel, and the command does not

desire to afford the accused the right to consult with a lawyer to assist the
accused in deciding whether to accept or refuse NJP. (Note: In this case the
record of nonjudicial punishment will not be admissible for any purpose at any
subsequent court-martial.) Appendix A-1-t is to be used when an accused is
not attached to or embarked in a vessel, and the command does afford the
accused the right to consult with a lawyer to decide whether to accept or reject
NJP. Use and retention of the proper form are essential. Whatever form is
used should be attached to the 1626/7 (Nav ) or UPB (USMC) and retained in
the command unit punishment book. Completed copies of JAGMAN A-1-r and
A-1-t forms are included at appendices in this chapter.

b. Booker rights. For those members not attached to a
vessel and given the opportunity to consult with counsel, the "Booker rights”
advice should be documented on a page 13 (Navy) or page 12 (USMC) of the
member’'s service record book, in addition to Appendix A-1-t. This is neces-
sary because the A-1-t stays in the command unit punishment book. If the
member is subsequently transferred out of the area and charged with offenses
referred to a court-martial, the trial counsel can prove the Booker rights
advice was given with the page 13 or page 12. Samples of both forms are
provided at the end of this chapter. The Navy form is based on JAGMAN,
§ 104a(3) and the USMC form is based on IRAM para. 4015. 2a(2).

c. Refusal to_sign. If the member refuses to sign the
forms, simply record that he was advised of his rights but declined to sign the
forms. Note that the member must demand trial by court-martial. |If the
member fails to make such demand, the command may proceed with nonjudicial
punishment.

4, Hearing requirement. FExcept as noted below, every non-
judicial pumshment case must be handled at a hearing at which the accused is
allowed to exercise the foregoing rights. In addition, there are other technical
requirements relating to the hearing and to the exercise of the accused’'s
rights.
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a. Personal appearance waived. Part V, para. 4c(2),
MCM, 1984, provides that, if the accused waives his right to personally appear
before the commanding officer, he may choose to submit written matters for
consideration by the commanding officer prior to the imposition of nonjudicial
punishment. Should the accused make such an election, he should be informed
of his right to remain silent and that any matters so submitted may be used
against him in a trial by court-martial. Notwithstanding the accused's ex-
pressed desire to waive his right to personally appear at the nonjudicial
punishment hearing, he may be ordered to attend the hearing if the officer
imposing nonjudicial punishment desires his presence. NAVY JAG MSG 231630Z
NOV 384. If the accused waives his personal appearance and NJP is imposed,
the commanding officer must ensure that the accused is informed of the
punishment as soon as possible.

b. Hearing officer. Normally, the officer who actually
holds the nonjudicial punishment hearing is the commanding officer of the
accused. Part V, para. 4c, MCM, 1984, allows the commanding officer or

officer in charge to delegate his authority to hold the hearing to another

officer under extraordinary circumstances. These circumstances are not
detailed, but they must be unusual and significant rather than matters of
convenience to the commander. This delegation of authority should be in
writing and the reasons for it detailed. It must be emphasized that this

delegation does not include the authority to impose punishment. At such a
hearing, the officer delegated to hold the hearing will receive all evidence,
prepare a summarized record of matters considered, and forward the record to
the officer having nonjudicial punishment authority. The commander’'s decision
will then be communicated to the accused personally or in writing as soon as
practicable.

c. The record of a formal JAG Manual investigation or
other factfinding body (e.g., an article 32 investigation), in which the accused
was accorded the rights of a party with respect to an act or omission for which
NJP is contemplated, may be substituted for the hearing. Part V, para. 4d,
MCM, 1984; JAGMAN, § 0104e.

1) It is possible to impose NJP on the basis of a
record of a JAG Manual investigation at which the accused was afforded the
rights of a party because the rights of a party include all elements of the mast
hearing, plus additional procedural safeguards, such as assistance of counsel.
See JAGMAN, § 0304.

(2) If the record of a JAG Manual investigation or
other factfinding body discloses that the accused was not accorded all the
rights of a party with respect to the act or omission for which NJP is contem-
plated, the commanding officer must follow the regular NJP procedure or return
the record to the factfinding body for further proceedings to accord the
accused all rights of a party. JAGMAN, § 0104e.

d. Burden of proof. The commanding officer or officer in
charge must decide that the accused is "guilty” by a preponderance of the
evidence. JAGMAN, § 0104c.




e. Personal representative. The concept of a personal
representative to speak on behalf of the accused at an Article 15, UCMJ,
hearing has caused sor ' confusion. The burden of obtaining such a represen-
tative is on the accused. As a practical matter, he is free to choose anyone
he wants -- a lawyer or a nonlawyer, an officer or an enlisted person. This
freedom of the accused to choose a representative does not obligate the
command to provide lawyer counsel, and current regulations do not create a
right to lawyer counsel to the extent that such a right exists at court-martial.
The accused may be represented by any lawyer who is willing and able to
appear at the hearing. While a lawyer's workload may preclude the lawyer
from appearing, a blanket rule that no lawyers will be available to appear at
article 15 hearings would appear to contravene the spirit if not the letter of
the law. It is likewise doubtful that one can lawfully be ordered to represent
the accused. It is fair to say that the accused can have anyone who is able
and willing to appear on his behalf without cost to the government. While a
command does not have to provide a personal representative, it should help the
accused obtain the representative he wants. In this connection, if the accused
desires a personal representative, he must be allowed a reasonable time to
obtain someone. Good judgment should be utilized here, for such a period
should be neither inordinately short nor long.

f. Nonadversarial proceeding. The presence of a personal
representative is not meant to create an adversarial proceeding. Rather, the
commanding officer is still under an obligation to pursue the truth. In this

connection, he controls the course of the hearing and should not allow the
proceedings to deteriorate into a partisan adversarial atmosphere.

g. Witnesses. When the hearing involves controverted
questions of fact pertaining to the alleged offenses, witnesses should be called
to testify if they are present on the same ship or base or are otherwise
available at no expense to the government. Thus, in a larceny case, if the
accused denies he took the money, the witnesses who can testify that he did
take the money should be called to testify in person if they are available at
no cost to the government. Part V, para. 4c(1)(F), MCM, 1984. It should
be noted, however, that no authority exists to subpoena civilian witnesses for
an NJP proceeding.

h. Public_hearing. Part V, para. 4c(1)(G), MCM, 1984,
provides that the accused is entitled to have the hearing open to the public
unless the commanding officer determines that the proceedings should be closed
for good cause. The commanding officer is not required to make any special
arrangements to facilitate public access to the proceedings.

i. Command observers. Section 0104d of the JAG Manual
encourages the attendance of representative members of the command during
all nonjudicial punishment proceedings to dispel erroneous perceptions concern-
ing the fairness and integrity of the proceedings.

j. Publication of nonjudicial punishment. Commanding
officers are authorized to publish the results of nonjudicial punishment under
section 0107 of the JAG Manual. Within one month following the imposition of
nonjudicial punishment, the name of the accused, his rate, offense(s), and
their disposition may be published in the plan of the day, provided it is
intended for military personnel only, posted upon command bulletin boards, and
announced at daily formations (Marine Corps) or morning quarters (Navy).
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5. Possible actions. by_the commanding officer_at mast/office
hours (listed on NAVPERS 1626/7)

a. Dismissal with_or without warning

(1) This action normally is taken if the commanding
officer is not convinced by the evidence that the accused is guilty of an
offense or decides that no punishment is appropriate in light of his past record
and other circumstances.

(2) Dismissal, whether with or without a warning, is
not considered NJP, nor is it considered an acquittal.

b. Referral to an SCM, SPCM. or_pretrial_investigation
under Article 32, UCMJ

c. Postponement_of action (pending further investigation
or for other good cause, such as a pending trial by civil authorities for the
same offenses)

d. Imposition of _NJP. When Marine Corps commanding
officers and officers in charge impose nonjudicial punishment, para. 3004.3,
MCO P5354.1 (Marine Corps Equal Oppnrtunity Manual) requires racial/ethnic
identifiers (e.g., Male/Female/White/Black/Hispanic/Other) should be reflected
in unit punishment books and records of nonjudicial punishment proceedings.

AUTHORIZED PUNISHMENTS AT NJP

A. Limitations. The maximum imposable punishment in any Article 15,
UCMJ, case is limited by several factors.

1. The grade of the imposing officer. Commanding officers in
grades 0-4 to 0-6 have greater punishment powers than officers in grades O-
1 to O-3; flag officers, general officers, and officers exercising general court-
martial jurisdiction have greater punishment authority than commanding officers
in grades 0-4 to 0-6.

2. The status of the imposing officer. Regardless of the rank
of an officer in charge, his punishment power is limited to that of a
commanding officer in grade 0-1 to 0 3; the punishment powers of a commanding
officer are commensurate with hic parmanent grade.

3. The status of the accused. Punishment authority is also
limited by the status of the accused. 1< he an officer or an enlisted person;
attached to or embarked in a vessel?

The maximum punishment limitations discussed below apply to
each NJP action and not to each nffense  Note also there exists a policy that
all known offenses of which the arcuce is suspected should ordinarily be
considered at a single article 15 hearing.  Part V, para. 1f(3), MCM, 1984.




B. Maximum limits -- specific

1. Officer accused. |f punishment is imposed by officers in the
following grades, the limits are as indicated below.

a. By officer exercising general court-martial jurisdiction
or a flag/general officer in command, or designated principal assistant. Part
V, para. b(1)(B), MCM, 1984; JAGMAN, § 0101c.

(1) Punitive admonition or reprimand.
(2) Arrest in quarters: not more than 30 days.

(3) Restriction to limits: not more than 60 days.

(4) Forfeiture of pay: not more than 1/2 of 1
month’'s pay per month for two months,

b. By officers 0-4 to 0-6. Part V, para. 5b(1), MCM,
1984; JAGMAN, § 0105.

(1) Admonition or reprimand.
(2) Restriction: not more than 30 days.

c. By officers 0-1 to 0-3. JAGMAN, § 0150.

1) Admonition or reprimand.
(2) Restriction: not more than 15 days.

d. By officer_in_charge: none.

2. Enlisted accused. Part V, para. 5b{(2), MCM, 1984; JAGMAN,

§ 0105.

a. By commanding officers in grades 0-4 and above

(1) Admonition or reprimand.

(2) Confinement on bread and water/diminished
rations: imposable only on grades E-3 and below, attached to or embarked in
a vessel, for not more than 3 days.

(3) Correctional custody: not more than 30 days and
only on grades E-3 and below.

(4) Forfeiture: not more than 1/2 of 1 month's pay
per month for two months.

(5) Reduction: one grade, not imposable on E-7 and
above (Navy) or on E-6 and above (Marine Corps).
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(6) Extra duties: not more than 45 days.
(7) Restriction: not more than 60 days.

b. By commanding officers in grades 0-3 and below or any
commissioned officer in charge

(1) Admonition or reprimand.

(2) Confinement on bread and water/diminished
rations: not more than 3 days and only on grades E-3 and below attached to
or embarked in a vessel.

(3) Correctional custody: not more than 7 days and
only on grades E-3 and below.

(4)  Forfeiture: not more than 7 days' pay.

(5) Reduction: to next inferior paygrade; not
imposable on E-7 and above (Navy) or F 6 and above (Marine Corps).

(6) Extra duties: not more than 14 days.
(7) Restriction: not more than 14 days.

C. Nature of the punishments

1. Admonition and reprimand. Punitive censure for officers must
be in writing, although it may be either oral or written for enlisted personnel.
Procedures for issuing punitive letters are detailed in section 0106 and appen-
dices A-1-b and A-1-c¢ of the JAG Manual. See also SECNAVINST 1920.6
series. These procedures must be complied with. It should be noted that
reprimand is considered more severe than admonition.

2. Arrest in_quarters. The punishment is imposable only on
officers. Part V, para. 5c(1), MCM, 1984, |t is a moral restraint, as opposed
to a physical restraint. It is similar to restriction, but has much narrower

limits. The limits of arrest are set by the officer imposing the punishment
and may extend beyond quarters. The term "quarters” includes military and
private residences. The officer may be 1erquired to perform his regular duties
as long as they do not involve the exeicise of authority over subordinates.
JAGMAN, § 0105a(6).

3. Restriction. Restriction also is a form of moral restraint.
Part V, para. 5c(2), MCM, 1984. Its <everity depends upon the breadth of
the limits as well as the duration of the restriction. If restriction limits are
drawn too tightly, there is a real danger that they may amount to either
confinement or arrest in quarters -- which in the former case cannot be
imposed as nonjudicial punishment and in the latter case is not an authorized
punishment for enlisted persons. As a practical matter, restriction ashore

means that an accused will be restricted to the limits of the command except
of course at larger shore stations where the use of recreational facilities might
be further restricted. Restriction and aritest are normelly imposed by a written




order detailing the limits thereof and usnally require the accused to log in at
certain specified times during the restraint. Article 1154.1 of U.S. Navy
Regulations, 1973, provides that an officer placed in the status of arrest or
restriction shall not be confined to his room unless the safety or the discipline
of the ship requires such action.

4. Forfeiture. A forfeitnre applies to basic pay and to sea or
foreign duty pay but not to incentive pay, allowances for subsistence or
quarters, etc. "Forfeiture" means that the accused forfeits monies due him in

compensation for his military service only; it does not include any private
funds. This distinguishes forfeiture from a "fine," which may only be awarded
by courts-martial. The amount of forfeiture of pay should be stated in whole
dollar amounts, not in fractions, and indicate the number of months affected
(e.g., "to forfeit $50.00 pay per month for two months”). Where a reduction
is also involved in the punishment, the forfeiture must be premised on the new
lower rank, even if the reduction is snspended. Part V, para. 5c(8), MCM,
1984. Forfeitures are effective on the date imposed unless suspended or
deferred. Where a previous forfeiture is being executed, that forfeiture will
be completed before any newly imposed forfeiture will be executed. JAGMAN,
§ 0105b(1).

5. Detention of pay. Effective 1 August 1984, detention of pay
is no longer an authorized punishment in the military.

6. Extra_duties. Various types of duties may be assigned, in
addition to routine duties, as punishment. Part V, para. 5(6), MCM, 1984,
however, prohibits extra duties which ronstitute a known safety or health
hazard, which constitute cruel and unusual punishment, or which are not
sanctioned by the customs of the service involved. Additionally, when imposed
upon a petty or noncommissioned officer (F-4 and above), the duties cannot be
demeaning to his rank or position. Section 0105a(4) of the JAG Manual
indicates that the immediate commanding officer of the accused will normally
designate the amount and character of extra duty, regardless of who imposed
the punishment, and that such duties normally shouid not extend beyond 2
hours per day. Guard duty may not be assigned as extra duties and, except
in cases of reservists performing inactive training or active duty for training
for periods of less than 7 days, extra duty shall not be performed on Sunday
(although Sunday counts as if siuch duty was performed).

7. Reduction in_grade. Reduction in paygrade is limited by Part
V, para. 5c(7), MCM, 1884, and section 0105a(5) of the JAG Manual to one
grade only. The grade from which reduced must be within the promotional
authority of the CO imposing the reduction. MILPERSMAN 3420140.2; MAR-
CORPROMAN, Vol. 2; ENLPROM, para. 1200,

8. Correctional custody. Correctional custody is a form of
physical restraint during either duty or noenduty hours or both and may include
hard labor or extra duty. Awardees may perform military duty -- but not
watches -- and cannot bear arms or exercise authority over subordinates.
See Part V, para. 5c(4), MCM, 1984. Specific regulations for conducting
correctional custody are found in OPNAVINST 1640.7 and MCO 1626.7B. Time
spent in correctional custody is not "lost time.” Correctional custody cannot
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be imposed on grades E-4 and above. See JAGMAN, § 0105a(2). To assist
commanders in imposing correctional custody, correctional custody units (CCU’s)
have been established at major shore installations. The local operating
procedures for the nearest CCU should be checked before correctional custody
is imposed.

9. Confinement on bread and water_or diminished rations. This
punishment can be utilized only if the accused is attached to or embarked in
a vessel. The punishment involves phy=<ical confinement and is tantamount to

solitary confinement because contact is allowed only with authorized personnel
but should not be so-called since "solitary confinement” may not be imposed.
A medical officer must first certify in writing that the accused will suffer no
serious injury and that the place of confinement will not be injurious to the
accused. Diminished rations is a restricted diet of 2100 calories per day, and
instructions for its use are detailed in SECNAVINST 1640.9 series. This
punishment cannot be imposed upon E-4 and above.

D. Execution of punishments

1. General rule. As a qgeneral rule, all punishments, if not
suspended, take effect when imposed. Part V, para. 5e, MCM, 1984; JAGMAN,
§ 0105b. This means that the punishment in most cases will take effect when
the commanding officer informs the accused of his punishment decision. Thus,

if the commanding officer wishes to impose a prospective punishment -- one to
take effect at a future time -- he should simply delay the imposition of
nonjudicial punishment altogether. There are, however, several specific rules

which authorize the deferral or stay of a punishment already imposed.

a. Deferral of correctional custody or confinement on bread
and water or diminished rations. Section 0105b(2) of the JAG Manual permits
a commanding officer or an officer in charge to defer correctional custody,
confinement on bread and water, or confinement on diminiched rations for a
period of up to 15 days when:

(1) Adequate facilities are not available;
(2) the exigencies nf the service so require; or

(3) the accused is found to be not physically fit for
the service of these punishments.

b. Deferral of restraint punishments pending_an appeal
from nonjudicial punishment. Part V, para. 7d, MCM, 1984, provides that a
servicemember who has appealed from nenjudicial punishment may be required
to undergo any punishment imposed while the appeal is pending, except that
if action is not taken on the appeal within 5 days after the appeal was sub-
mitted, and if the servicemember so requests, any unexecuted punishment
involving restraint or extra duties shall be stayed until action on the appeal
is taken.




c. Interruption of restraint punishments by subsequent
nonjudicial punishments. The execution of any nonjudicial (or court-martial)
punishment involving 1ostraint will normally be interrupted by a subsequent
nonjudicial punishment involving restraint. Thereafter, the unexecuted portion
of the prior restraint punishment will be executed. The officer imposing the
subsequent punishment, however, may order that the prior punishment be
completed prior to the service of the subsequent punishment. JAGMAN,
§ 0105b(2). This rule does not apply to forfeiture of pay which must be
completed before any subsequent forfeiture begins to run. JAGMAN,
§ 0105b(1).

d. Interruption of punishments by unauthorized absence.
Service of all nonjudicial punishments will be interrupted during any period
that the servicemember is UA. A punishment of reduction may be executed
c-.n when the accused is UA. JAGMAN, § 0105b.

2. Responsibility for execution. Regardless of who imposed the
punishment, the immediate commanding officer of the accused is responsible
for the mechanics of execution.

COMBINATIONS OF PUNISHMENTS

A. General rules. Part V, para. 54, MCM, 1984, provides that all
authorized nonjudicial punishments may be imposed in a single case subject to
the following limitations:

1. Arrest in quarters may not be imposed in combination with
restriction;

2. confinement on bread and water or diminished rations may not
be imposed in combination with correctional custody, extra duties, or restric-
tion;

3. correctional custody may not be imposed in combination with
restriction or extra duties; or

4, restriction and extra duties may be combined to run concur-
rently, but the combination may not exceed the maximum imposable for extra
duties.

B. Examples

1. If an O-4 commanding officer wishes to impose the maximum
amourt of all permissible nonjudicial punishments upon an E-3, the maximum
that could be imposed would be:

a. A punitive letter of reprimand or admonition (or an oral
reprimand or admonition);

b. reduction to E-2;
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C. forfeiture of one-half pay per month for two months
(based upon the reduced rate); and

d. forty-five days restriction and extra duties to be
served concurrently.

2. If an 0O-3 commanding officer (or any officer in charge,
regardless of grade) wishes to impose the maximum amount of all permissible
nonjudicial punishments upon an F-3, the maximum that could be imposed would
be:

a. A punitive letter of reprimand or admonition (or an oral
reprimand or admonition);

b. reduction to E-2;

C. forfeiture of 7 days' pay (based upon the reduced
rate); and

d. fourteen days restriction and extra duties to be served

concurrently.

CLEMENCY AND CORRECTIVE ACTION ON REVIEW

A. Definitions. Clemency action is a reduction in the severity of
punishment done at the discretion of the officer authorized to take such action
for whatever reason deemed sufficient to him. Remedial corrective action is a
reduction in the severity of punishment or other action taken by proper
authority to correct some defect in the nonjudicial punishment proceeding and
to offset the adverse impact of the error on the accused’'s rights.

B. Authority to act. Part V, para. 6a, MCM, 1984, and section 0110
of the JAG Manual indicate that, after the imposition of nonjudicial punishment,
the following officials have authority tn take clemency action or remedial
corrective action:

1. The officer who initially imposed the NJP (this authority is
inherent in the office, not the person hnlding the office);

2. the successor in command to the officer who imposed the
punishment;

3. the superior authority to whom an appeal from the punishment
would be forwarded, whether or not such an appeal has been made;

4, the commanding officer or officer in charge of a unit,
activity, or command to which the accusead is properly transferred after the
imposition of punishment by the first commander (JAGMAN, § 0110b); and

5. the successor in command of the latter.

8-1a




C. Forms of action. The types of action that can be taken either as
clemency or corrective action are setting aside, remission, mitigation, and
suspension.

1. Setting_aside punishment. Part V, para. 6d, MCM, 1984.
This power has the effect of voiding the punishment and restoring the rights,
privileges, and property lost to the accused by virtue of the pu.ishment
imposed. This action should be reserved for compelling ~i...mstances where
the commander feels a clear injustice has occurred. This means normally that
the commander believes the punishment of the accused was clearly a mistake.
If the punishment has been executed, executive action to set it aside should
be taken within a reasonable time -- normally within four months of its execu-
tion. The commanding officer who wishes to reinstate an individuai reduced
in rate at NJP is not bound by the provisions of MILPERSMAN 2230G200 limiting
advancement to a rate formerly held only after a minimum of 12 months’
observation of performance. Such action can be taken with respect to the
whole or a part of the punishment imposed. All entries pertaining to the
punishment set aside are removed from the service record of the accused.
MILPERSMAN 5030500; LEGADMINMAN 2006.

2. Remission. Part V, para. 6d, MCM, 1984. This action
relates to the unexecuted parts of the punishment; that is, those parts which
have not been completed. This action relieves the accused from having to

complete his punishment, though he may have partially completed it. Rights,
privileges, and property lost by virtue of executed portions of punishment are
not restored, nor is the punishment voided as in the case when it is set aside.
The expiration of the current enlistment or term of service of the service-
member automatically remits any unexecuted punishment imposed under article
15.

3. Mitigation. Part V, para. 6b, MCM, 1984. Generally, this
action also relates to the unexecuted portions of punishment. Mitigation of

punishment is a reduction in the quantity or quality of the punishment imposed;
in no event may punishment imposed be increased so as to be more severe.

a. Quality. Without increasing quantity, the following
reductions by mitigation may be taken:

) Arrest in quarters to restriction;

(2) confinement on bread and water or diminished
rations to correctional custndy;

(3) correctional custody or confinement on bread and
water or diminished rations to extra duties or restriction or both (to run
concurrently); or

(4) extra duties to restriction.

b. Quantity. The length of deprivation of liberty or the

amount of forfeiture or other money punishment can also be reduced and hence
mitigated without any change in the quality (type) of punishment.
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c. Example: As was mentioned, in mitigating nonjudicial
punishments, neither the quantity nor the quality of the punishment may be
increased. For exampl:, it would be impermissible to mitigate 3 days' confine-
ment on bread and water to 4 days' restriction because this would increase the
quantity of the punishment. It would also be impermissible to mitigate 60 days’
restriction to one day of confinement on bread and water because this would
increase the quality of the punishment.

d. Reduction in grade. Reduction in grade, even though
executed, may be mitigated to forfeiture of pay. The amount of forfeiture
can be no greater than that whicl could have been imposed by the mitigating
commander had he initially imposed punishment. This mitigation may be done
only within 4 months after the date of execution. Part V, para. 6b, MCM,
1984.

4. Suspension _of punishment. Part V, para. 6a, MCM, 1984,
This is an action to withhold the execution of the imposed punishment for a
stated period of time pending good behavior on the part of the accused. Only
subsequent misconduct during the probationary period will cause the suspension
to be vacated (revoked) and this misconduct must constitute an offense under
the UCMJ. This action can be taken with respect to unexecuted portions of
the punishment, or, in the case of a reduction in rank or a forfeiture, such
action may be taken even though the punishment has been executed.

a. An executed reduction or forfeiture can be suspended
only within four months of its imposition.

b. At the end of the probationary period, the suspended
portions of the punishment are romitted automatically unless sooner vacated.

c. There is no known authority for the imposition of
conditions of probation which could not ordinarily be made the subject of a
lawful order.

d. Vacation of the suspended punishment may be effected
by any commanding officer or officer in charge over the person punished who
has the authority to impose the kind and amount of punishment to be vacated.

(1) Vacation of the suspended punishment may only
be based upon an offense under the UCMJ committed during the probationary
period.

(2) Before a suspension may be vacated, the service-
member ordinarily should be notified that vacation is being considered and
informed of the reasons for the contemplated action and his right to respond.
A formal hearing is not required unless the punishment suspended is of the
kind set forth in Article 15(e)(1)-(7), UCMJ (i.e., O-4 to O-6 CO punish-
ment), in which case the accused should, unless impracticable, be given an
opportunity to appear before the officer contemplating vacation to submit any
matters in defense, extenuation, or mitigation of the nffense on which the
vacation action is to be based.
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(3) Vacation of a suspension is not punishment for
the misconduct that triggers the vacation. Accordingly, misconduct may be
punished and also ser.e as the reason for vacating a previously suspended
punishment imposed at mast. Vacation proceedings are often handled at NJP.
First, the suspended punishment is vacated. Then the commanding officer can
impose NJP for the new offense. If NJP is imposed for the new offense, the
accused must be afforded all of his hearing rights, etc. (e.g., at NJP an
accused is reduced from E-3 to E-2, but the reduction is suspended; the
accused commits another offense during the period of suspension; an NJP
hearing is held and the suspended reduction is vacated; therefore, he is an
E-2 and may then be reduced to F-1 as nonjudicial punishment for the new
offense.)

(4) The order vacating a suspension must be issued
within ten working days of the commencement of the vacation proceedings and
the decision to vacate the suspended punishment is not appealable as a
nonjudicial punishment appeal. JAGMAN, § 0110d.

e. The probationary period cannot exceed six months from
the date of suspension and terminates automatically upon expiration of current
enlistment. Part V, para. 6a(2), MCM, 1984. The running of the period of
suspension will be interrupted, however, by the unauthorized absence of the
accused or the commencement of any proceeding to vacate the suspended
punishment. The running of the period of probation resumes again when the
unauthorized absence ends or when the suspension proceedings are terminated
without vacation of the suspended punishment. JAGMAN, § 0110c.

APPEAL FROM NONJUDICIAL PUNISHMENT

A. Procedure. If punishment is imposed at NJP, the commanding
officer is required to ensure that the accused is advised of his right to appeal.
Part V, para. 4c(4)(B)(iii), MCM, 1984; JAGMAN, § 0104f; and app. A-1-v.
A sample advisement of NJP appeal rights is included in both the USN and
USMC sample NJP appeal packages at the end of this chapter (Appendices VI
and VIlI). A person punished under article 15 may appeal the imposition of
such punishment through proper channels to the appropriate appeal authority.
Art. 15, UCMJ; JAGMAN, § 0109. If, however, the offender is iransferred
to a new command prior to filing his appeal, the immediate commanding officer
of the offend.r at the time the appeal is filed should forward the appeal
directly to the officer who imposed punishment. JAGMAN, § 0108b.

1. When the officer who imposed the punishment is in the Navy
chain of command, the appeal will normally be forwarded to the area coordi-
nator authorized to convene general courts-martial. JAGMAN, § 0109a.

a. A GCM authority superior to the officer imposing

punishment may, however, set up an alternate route for appeals.

b. when the area coordinator is not superior in rank or
command to the officer imposing punishment, or when the area coordinator is
the officer imposing punishment, the appeal will be forwarded to the GCM
authority next superior in the chain of command to the officer who imposed
the punishment.
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C. An immediate or delegated area coordinator who has
authority to convene GCM's may take action in lieu of an area coordinator if
he is superior in rank >r command to the officer who imposed the punishment.

d. For mobile units, the area coordinator for the above
purposes is the area coordinator most accessible to the unit at the time of
forwarding the appeal.

2. When the officer who imposed the punishment is in the chain
of command of the Commandant of the Marine Corps, the appeal will be made
to the officer next superior in the chain ~f command to the officer who imposed
the punishment (e.g., an appeal from company office hours should be submitted
to the battalion commander). JAGMAN, & 0109b.

3. When the officer who imposed the punishment has been
designated a commanding officer for naval personnel of a multiservice command
pursuant to JAGMAN, § 0101d, the appeal will be made in accordance with
JAGMAN, § 0109c.

4. A flag or general officer in command may, with the express
prior approval of the Commander, Naval Military Personnel Command or the
Commandant of the Marine Corps, delegate authority to act on appeals to a
principal assistant. JAGMAN, § 0109d.

5. An officer who has delegated his NJP power to a principal
assistant under JAGMAN, & 0101c¢, may not act on an appeal from punishment
imposed by that assistant.

B. Time. Appeals must be submitted in writing within 5 days of the
imposition of nonjudicial punishment or the right to appeal shall be waived in
the absence of good cause shown. Part V, para. 7d, MCM, 1984. (Note: for
nonjudicial punishment proceedings initiated before 1 August 1984, the appeal
period is 15 days.) The appeal period bhegins to run from the date of the
imposition of nonjudicial punishment even though all or any part of the
punishment imposed is suspended. This presumes that the accused was notified
of the specifics of the nonjudicial punishmant awarded and his rights of appeal
on the same day nonjudicial punishment was imposed. |If not, the 5-day period

begins when such notice is given to the accused. In computing the 5-day
period, allowance must be made for the time required to transmit the notice of
imposition of NJP and the appeal itself through the mails. In the case of an

appeal submitted more than 5 days after the imposition of NJP (less any mailing
delays), the officer acting on the appeal <hall determine whether "good cause”
was shown for the delay in the appeal. JAGMAN, § 0108a(1).

1. Extension of time. [If it appears to the accused that good
cause may exist which would make it impracticable or extremely difficult to
prepare and submit the appeal within the 5 day period, the accused should
immediately advise the officer who impnsed the punishment of the perceived
problems and request an appropriate extension of time. The officer imposing
NJP shall determine whether good canse was shown and shall advise the accused
whether an extension of time will be primitted. JAGMAN, § 0108a(2).




2. Request for stay of restraint punishments_or extra duties.
A servicemember who has appealed may be required to undergo any restraint
punishment or extra duties imposed while the appeal is pending, except that,
if action is not taken on the appeal by the appeal authority within 5 days after
the written appeal has been submitted and if the accused has so requested,
any unexecuted punishment involving restraint or extra duties shall be stayed
untit action on the appeal is taken. Part V, para. 7d, MCM, 1984. The
accused should include in his written appeal a request for stay of restraint
punishment or extra duties; however, a written request for a stay is not
specifically required.

C. Contents of appeal package. Sample nonjudicial punishment appeal
packages are included as appendices at the end of this chapter. One is a
suggested format for Marine Corps use and the other is for use in Navy cases.

1. Appellant's letter (grounds_for appeal). The letter of appeal
from the accused should be addressed tn the appropriate appeal authority via

the commander who imposed the punishment and other appropriate commanding
officers in the chain of command. The letter should set forth the salient
features of the nonjudicial punishment (date, offense, who imposed it, and
punishment imposed) and detail the specific grounds for relief. There are only

two grounds for appeal: the punishment was unjust, or the punishment was
disproportionate to the offense committed. The grounds for appeal are broad
enough to cover all reasons for appeal. Unjust punishment exists when the

evidence is insufficient to prove the accused committed the offense; when the
statute of limitations (Article 43(c), UCMJ) prohibits lawful punishment; or
when any other fact, including a denial of substantial rights, calls into
question the validity of the punishment. Punishment is disproportionate if it
is, in the judgment of the reviewer, too severe for the offense committed. An
offender who believes his punishment is too severe thus appeals on the ground
of disproportionate punishment, whether or not his letter artfully states the
ground in precise terminology. Note, however, that a punishment may be legal
but excessive or unfair considering circumstances such as: the nature of the
offense; the absence of aggravating citcumstances; the prior record of the
offender; and any other circumstances in extenuation and mitigation. The
grounds for appeal need not be stated artfully in the accused’'s appeal letter,
and the reviewer may have to deduce the appropriate ground implied in the
letter. Inartful draftsmanship or improper addressees or other administrative
irregularities are not grounds for refusing to forward the appeal to the
reviewing authority. If any commander in the chain of addressees notes
administrative mistakes, they should be corrected, if material, in that com-
mander’'s endorsement which forwards the appeal. Thus, if an accused does
not address his letter to all appropriate commanders in the chain of command,
the commander who notes the mistake shonld merely readdress and forward the
appeal. He should not send the appeal back to the accused for redrafting,
since the appeal should be forwarded promptly to the reviewing authority. The
appellant’'s letter begins the review process and is a quasi-legal document. It
should be temperate and state the facts and opinions the accused believes
entitles him to relief. The offender should avoid unfounded allegations
concerning the character or personality of the officer imposing punishment.
See Article 1109, U.S. Nayvy Regulations, 1973. The accused, however, should
state the reasons for his appeal as clearly as possible. Supporting documenta-
tion in the form of statements of other jersons, personnel records, etc. may
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be submitted if the accused desires. [In no case is the failure to do these
things lawful reason for refusing to process the appeal. Finally, should the
accused desire that his restraint punishments or extra duties be stayed pending
the appeal, he should specifically request this in the letter.

2. Contents of the forwarding_endorsement. All via addressees
should use a simple forwarding endorsement normally and should not comment
on the validity of the appeal. The exception to this rule is the endorsement

of the officer who imposed the punishment. Section 0108c of the JAG Manual
requires that his endorsement should normally include the following information.
Marine Corps units should also refer to |.EGADMINMAN, chapter 2, for more
specific information.

a. Comment on any assertions of fact contained in the
letter of appeal which the officer who imposed the punishment considers to be
inaccurate or erroneous;

b. recitation of any facts concerning the offenses which
are not otherwise included in the appeal papers (If such factual information was
brought out at the mast or office hours hearing of the case, the endorsement
should so state and include any comment in regard thereto made by the
appellant at the mast or office hours. Any other adverse factual information
set forth in the endorsement, unless it recites matters already set forth in
official service record entries, should be referred to appellant for comment, if
practicable, and he should be given an opportunity to submit a statement in
regard thereto or state that he does not wish to make any statement.);

c. as an enclosure, a copy of the completed mast report
form (NAVPERS 1626/7) or office hours report form (NAVMC 10132);

d. as enclosures, copies of all documents and signed state-
ments which were considered as evidence at the mast or office hours hearing
or, if the nonjudicial punishment was impnsed on the basis of the record of a
court of inquiry or other factfinding bedy, a copy of that record, including
the findings of fact, opinions, and recommendations, together with copies of
any endorsements thereon; and

e. as enclosures, ropies of the appellant's record of
performance as set forth on service record page 9 (Navy) or page 3 (Marine
Corps), administrative remarks set forth on page 13 (Navy) or page 11 (Marine
Corps), and disciplinary records set forth on page 7 (Navy) or page 12
(Marine Corps).

The officer who imposed the punishment should not, by
endorsement, seek to "defend" against the allegations of the appeal but should,
where appropriate, explain the rationalization of the evidence. For example,
the officer may have chosen to believe nne witness' account of the facts while
disbelieving another witness' recollection of the same facts, and this should be
included in the endorsement. This officer may properly include any facts
relevant to the case as an aid to the reviewing authority but should avoid
irrelevant character assassination of the accused. Finally, any errors made in
the decision to impose nonjudicial punishment or in the amount of punishment
imposed should be corrected by this offirer and the corrective action noted in
the forwarding endorsement. Fven though corrective action is taken, the
appeal must still be forwarded to the reviewer.
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3. Endorsement_of the reviewing authority. There are no
particular legal requirements concerning the content of the reviewer's endorse-
ment except to inform (he offender of his decision. A legally sound endorse-
ment will include the reviewer's specific decision on each ground of appeal,
the basic reasons for his decision, a statement that a lawyer has reviewed the
appeal, and instructions for the disposition of the appeal package after the
offender receives it. The endorsement should be addressed to the accused via
the appropriate chain of command. Where persons not in the direct chain of
command (such as finance officers) are directed to take some corrective action,
copies of the reviewer's endorsement should be sent to them. Words of
exhortation or admonition, if temperate in tone, are suitable for inclusion in
the return endorsement of the reviewer.

4, Yia addressees’ return endorsement. |f any via addressee
has been directed by the reviewer to take corrective action, the accomplishment
of that action should be noted in that commander's endorsement. The last via
addressee should be the offender's immediate commander. This endorsement
should reiterate the steps the reviewer directed the accused to follow in
disposing of the appeal package. These instructions should always be to
return the appeal to the appropriate commander for filing with the records of
his case.

5. Accused's endorsement. The last endorsement should be from
the accused to the commanding officer holding the records of the nonjudicial
punishment. The endorsement will acknowledge receipt of the appeal decision
and forward the package for filing.

D Review quidelines. As a preliminary matter, it should be noted

that NJP is not a criminal trial but rather an administrative proceeding,
primarily corrective in nature, designed to deal with minor disciplinary
infractions without the stigma of a court-martial conviction. As a result, the
standard of proof applicable at article 15 hearings is "preponderance of the
evidence” vice "beyond reasonable doubt.” JAGMAN, § 0104c.

1. Procedural errors. Frrors of procedure do not invalidate
punishment unless the error or errors cdeny a substantial right or do substan-
tial injury to such right. Part V, para. 1h, MCM, 1984. Thus, if an offender
was not properly warned of his right to remain silent at the hearing, but made
no statement, he has not suffered a substantial injury.

2. identiary errors. Strict rules of evidence do not apply at
nonjudicial punishment hearings. FEvidentiary errors, except for insufficient
evidence, will not normally invalidate punishment. [|f the reviewer believes the

evidence insufficient to punish for the offense charged, but believes another
offense has been proved by the evidence, the best practice would be to return
the package to the commanding officer who imposed punishment and direct a
rehearing on the other offense. The reviewer should then review the new
action and complete his review. Such a practice, though not required,
comports with the basic due-proress-of law notion that an accused is entitled
to fair notice as to what he must defend against. This guidance does not
apply where the other offense is a lesser included offense of the offense
charged. Note that, although the rules of evidence do not apply at NJP,
Article 31, UCMJ, should be complied with at the hearing. Part V, para.
4c(3), MCM, 1984,
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3. Lawyer review. PartV, para. 7e, MCM, 1984, requires that,
before taking any action on an appeal from any punishment in excess of that
which could be given L'y an 0-3 commanding officer, the reviewing authority
must refer the appeal to a lawyer for ronsideration and advice. The advice
of the lawyer is a matter between the reviewing authority and the lawyer and
does not become a part of the appeal package. Many commands now require
that all nonjudicial punishment appeals be reviewed by a lawyer prior to action
by the reviewing authority.

4. Scope of review. The reviewing authority and the lawyer
advising him, if applicable, are not limited to the appeal package in completing
their actions. Such collateral inquiry as deemed advisable can be made and
the appellate decision can lawfully be macde on pertinent matters not contained
in the appeal package. Part V, para. 7e, MCM, 1984. Such inquiries are
time-consuming and should be avnided by requiring thorough appeal packages
from the officer imposing punishment.

5. Delegation of authority to_action appeals. Pursuant to Part
V, para. 7f(5), MCM, 1984, and section 0109d of the JAG Manual, an officer
exercising general court-martial jurisdiction or an officer of general or flag
rank in command may delegate his power to review and act upon NJP appeals
to a "principal assistant” as defined in <ection 0101d of the JAG Manual. The
officer who has delegated his NJP powers may not act upon an appeal trom
punishment imposed by the principal as<sistant. |In other cases, it may be
inappropriate for the principal assistant to act on certain appeals (as where
an identity of persons or staff may exist with the command which imposed the
punishment), and such fact should be noted by the command in the forwarding
endorsement. JAGMAN, § 0109d.

E. Authorized appellate_ action. Part V, para. 7f, MCM, 1984;
JAGMAN, § 0109. In acting on an appeal, or even in cases in which no appeal
has been filed, the superior authority may exercise the same power with
respect to the punishment imposed as the officer who imposed the punishment.
Thus, the reviewing authority may:

1. Approve the punishment in whole;

2. mitigate, remit, or set aside the punishment to correct
errors;

3 mitigate, remit, or suspend {in whole or in part) the punish-

ment for reasons of clemency;

4. dismiss the rase (If this is done, the reviewer must direct
the restoration of all rights, privileges, and property lost by the accused by
virtue of the imposition of punishment.): or

5. authorize a rehearing nn an uncharged but supported offense,
or on the same offense, if there has bern a substantial procedural error not
amounting to a finding of insufficient evidence to impose NJP. At the rehear-
ing, however, the punishment imposed ma2y be no more severe than that
imposed during the original proceedings, nnless other offenses which occurred
subsequent to the date of the criginal proceeding are added to the original
offenses. 1f the accused, while not 2aitached to or embarked in a vessel,
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waived his right to demand trial by coimnrt martial at the original proceedings,
he may not assert this right as to those same offenses at the rehearing but
may assert the right as to any new offenses at the rehearing. JAGMAN,
§ 010%e.

Upon completion of action by the reviewing authority, the
servicemember shall be promptly notified of the result.

IMPOSITION OF NJP AS A BAR TO FURITHER PROCEEDINGS

A. General. Proceedings related to NJP are not a criminal trial, and,
as a result, the defense of former jeopardy is not available to one whose case

has been disposed of at mast or offire hours. The MCM, however, does
provide a bar to further proceecings in certain instances.
B. Imposition of NJP as a bar to further NJP
1. Part V, para. If, MCM, 1984, provides that, once a person

has been punished under article 15, punishment may not again be imposed upon
the individual for the same offense at NJP. This same provision precludes a
superior in the chain of command from inrreasing punishment imposed at NJP
by an inferior in the chain of command

-- The fact that a case has been to mast or office hours
and was dismissed without punishment being imposed, however, would not
preclude a subsequent imposition of punishment for the dismissed offenses by
the same or different commanding officer for dismissed offenses.

2. A superior in the chain of command may require that certain
types of cases be forwarded to him prior to the immediate commanding officer’s
imposing NJP. See R.C.M. 401, MCM, 1984, But, a superior may not withhold
or limit the exercise of a subordinate’s NJP authority without the express
authorization of the Secretary of the Navy. See JAGMAN, § 010%e.

C. Imposition of NJP as a bar to subsequent court-martial. R.C.M.
907b(2)(D)liv), MCM, 1984 would prohibit an accused from being tried at
court-martial for a minor offense for which he has already received NJP. Part
V, para. le, MCM, 1984, defines "mino1 " offenses, in part, as "offense(s) for
which the maximum sentence impnsahle wonuld not include a dishonorable
discharge or confinement for longer than nne year if tried by general court-
martial.” The rule further provides, however, that the commanding officer
imposing punishment has the discretion tn consider as "minor” even certain
offenses carrying punishments in exces< of that provided in the rule. Should
the court-martial determine that the offense was not “minor,” il may go ahead
and try the offense notwithstanding the prior imposition of nonjudicial
punishment.
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TRIAL BY COURT-MARTIAL AS A BAR TO NJP

A. General. In two cases, the Court of Military Appeals has con-
sidered the propriety of the imposition of nonjudicial punishment for offenses
which have already been litigated (at least to some degree) before a court-
martial. A reading of these cases would appear to indicate that the question
of whether the offense may lawfully be taken to NJP following a court-martial
will depend upon whether trial on the merits had begun on the offenses at
court-martial prior to the imposition of NJP.

B. Imposition of NJP after dismissal at court-martial before findings.
In Dobzynski v. Green, 16 M.J. 84 (C.M.A. 1983), a charge of possession of
marijuana was referred to special court martial. After the military judge

granted the defense motion to suppress the marijuana, the convening authority
withdrew the charge and imposed NIJP upon the accused for the offense. As
the accused was then attached to a ves<e<er!, he was unable to refuse the NJP.
On petition for extraordinary relief befnie the Court of Military Appeals, the
accused argued that the military judge violated his due process rights by
allowing withdrawal of the charge after atraignment and prior to the presenta-
tion of evidence on the merits. In denying the petition for extraordinary
relief, the court held not only that the military judge properly allowed the
withdrawal, but also that the "convening authority acted in accordance with
the law and within his discretion in withdrawing the charges from the special
court-martial.” Id. at 86.

C. Imposition of NJP after_acquittal at court-martial. in Jones vy.
Commander, Naval Air Force, U.S. Atlantic_Fleet, 18 M.J. 198 (C.M.A. 1984),
the accused’'s motion for a finding of not guilty was granted by the military

judge following the presentation of the government's case-in-chief. The
convening authority then imposed NJP upon the accused for substantially the
same offense. Here, the court again rlenied the petition for extraordinary

relief but in dicta condemned the imposition of NJP following the earlier court-
martial conviction as an "unreasnnable ahuse of command disciplinary powers
which cannot be tolerated in a fundamentally fair military justice system.” |d.
at 198-99.

D. Cases arising after 1 August 1984. Significantly, both Dobzynski,
supra, and Jones, supra, involved offencrs committed and punished prior to
1 August 1984. For cases arising aftrr this date, the provisions of section
0116(d) (4) of the JAG Manual would apply. This section provides that "[p]ler-
sonnel who have been tried by courts which derive their authority from the
United States, such as U.S. District Comnts, shall not be tried by court-martial
or _be awarded nonjudicial punishment for the _same act or_acts” (emphasis
added). Assuming that the term “tried” [as used in JAGMAN, § 0116(d)(4)]
means that point in the trial after which jeopardy would attach and prevent
the retrial of charges to a subsequent forum, the rule would appear to be
consistent with that mandated by Dobzynski, supra, and Jones, supra. Thus,
NJP would be barred for an offense previously referred to court-martial at
which jeopardy had attached and which could not be retried at a subsequent
court.
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Requirements of United States v. Booker, 5 M.J. 238 (C.M.A. 1977)

5 M.J. 246 (C.M.A. 1978)

Nonjudicial punishment (NJP)

Sum

—

The Booker requirements do not apply to NJP received by members who
are attached to or embarked on ships and who, therefore, have no right
to refuse NJP.

Shore-based members who are facing NJP may be given the opportunity
to consult with a lawyer prior to deciding whether to accept NJP. The
purpose of this consultation is to assist the accused in deciding whether
to accept NJP.

If the accused makes a knowing, intelligent, and voluntary waiver of that
opportunity to consult with counsel, that waiver should be in writing.
If the accused consults with counsel, that fact should be recorded in
writing.

Waiver of the right to refuse NJP must also be in writing.

Failure to afford the member the opportunity to consult with independent
counsel before accepting NJP renders the NJP inadmissible under R.C.M.
1011(b)(2) at a subsequent court-martial and, in USMC cases, at subse-
quent administrative proceedings.

mary court-martial (SCM)

An accused may be given the opportunity to consult with an independent
counsel prior to accepting trial by SCM. The purpose of this consulta-
tion is to assist the accused in deciding whether to accept an SCM and
whether to request representation by counsel at the SCM.

If the accused makes a knowing, intelligent, and voluntary waiver of that
opportunity to consult with counsel, that waiver should be in writing.
If the accused consults with counsel, that fact should be recorded in
writing.

The accused’'s consent to trial by SCM must also be in writing.

if the accused consults with an independent counsel prior to accepting
trial by SCM, or if he waives that right, the record of that SCM may
then be introduced at a subsequent court-martial in accordance with
R.C.M. 1001(b)(2).

For USMC cases, failure to comply with the above requirements will
prevent the use of a record of SCM by the government at any subse-
quent administrative proceeding.

Appendix 1l
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ADMINISTRATIVE REMARKS £-32
NAVPERS 1070/813 (Rev. 1-76)

S/N 0106-LF-010-8080 SEE BUPERSMAN 5030420
e

SHIP OR STATION

PERSUPPDET, NETC, NEWPORT, RI

25 Jun CY: YNSN Clyde E. Ferndock, USN, signed JAG Manual Appendix A-1-t, prior to
his captain's mast which was held on 25 June 19CY.

The accused talked to a lawyer prior to deciding whether to demand trial
by court-martial in lieu of captain's mast. In completing the remainder
of the form, the accused did not demand trial by court-martial in lieu of

captain's mast. j
)9/4/’ /2 ’ )Z

. M. PERFECT, #NC, USN
By direction the Officer in Charge

NOTE TO STUDENT: This page 1070/613 (page 13) entry represents documentation that
the accused talked with an attorney prior to accepting NJP.

THIS ENTRY IS TO BE USED ONLY WHEN THE ACCUSED IS NOT EMBARKED
IN A VESSEL AND WHERE THE RECORD MAY BE USED IN AGGRAVATION 1IN
THE EVENT OF A LATER COURT-MARTIAL.

Reference for sample format: JAGMAN, 0104a(3)

Appendix III-a

SRR S ——————
NAME ( Last, Firsi, Middle ) SSN BRANCH AND CLASS

0 Clyde Elrod 000-00-0000 USN
¥ U.6. Oevar.ment Printing DMige: 1901-703-100/8427 2.1 13 D
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ADMINISTRATIVE REMARKS E.32
NAVPERS 1070/613 (Rev. 1-76)

$/N 0108-1.F-010-8090 SEE BUPERSMAN 5030420
S

SHIP OR STATION

PERSUPPDET, NETC, NEWPORT, RI

25 Jun CY: YNSN Clyde E. Ferndock, USN, signed JAG Manual Appendix A-1l-t, prior to

his captain's mast which was held on 25 June 19CY.

The accused gave up his right to talk to a lawyer prior to deciding
whether to demand trial by court-martial in lieu of captain's mast.
In completing the remainder of the form, the accused did not demand
trial by court-mart.al in lieu of captain'

| 24

1. M. PERFECY) PNC, USN
By directionlof the Officer in Charge

- —— — ————— — o T = S . o o b T Tt o et . e o, T A o . T S o T e i S S T o el A . e . . it o L e e A T . o e e e T D o . o e T e s~

NOTE TO STUDENT: This page 1070/613 (page 13) entry represents documentation that
the accused had given up his right to talk to a lawyer prior to
deciding whether to demand trial by court-martial in lieu of NJP.

THIS ENTRY IS TO BE USED ONLY WHEN THE ACCUSED IS NOT EMBARKED IN
A VESSEL AND WHERE THE RECORD MAY BE USED IN AGGRAVATION IN THE
EVENT OF A LATER COURT-MARTIAL.

Reference for sample format: JAGMAN, 0104a(3)

Appendix III-b

e — ——
NANME (Last, First, Middle) SSN SRANCH AND CLASS
EERNDOCK, Clyde Elrod 000-00-0000 USN

.u . @evernment Printi Offios: 1981-703-100/0427 21
» ntiee 8~33 s




ALMAR 097/87

Because of recent litigation in Federal court involving an attack on the Navy
for issuing a discharge under other than honorable conditions based, at least
in part, on prior nonjudicial punishments, the Commandant of the Marine Corps
has directed that the Booker advice and service record book entry reflecting
compliance with Booker contain the following language:

DATE. 1| CERTIFY THAT | HAVE BEEN GIVEN THE OPPORTUNITY
TO CONSULT WITH A LAWYER, PROVIDED BY THE GOVERNMENT
AT NO COST TO ME, IN REGARD TO A PENDING (NJP/SCM) FOR
VIOLATION OF ARTICLE(S) (ART. NO.(S)) OF THE UCMJ. |
UNDERSTAND THAT | HAVE THE RIGHT TO REFUSE THAT
(NJP/SCM): I (DO) (DO NOT) CHOOSE TO EXERCISE THAT
RIGHT. I FURTHER UNDERSTAND THAT ACCEPTANCE OF
(NJP/SCM) DOES NOT PRECLUDE MY COMMAND FROM TAKING
OTHER ADVERSE ADMINISTRATIVE ACTION AGAINST ME. I
(WILL) (WILL NOT) BE REPRESENTED BY CIVILIAN/MILITARY
LAWYER. SIGNATURE OF ACCUSED.

This change has been incorporated into the IRAM at para. 4015.2a(2).

Appendix IV
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SAMPIL E

USN NJP APPFAL PACKAGE

5800
8 Jul CY

FOURTH ENDORSEMENT on RMSN John P. Williams Itr of 27 Jun CY

From: RMSN John P. Williams, USN, 424 52-9113
To: Commanding Officer, USS BENSON (DD 895)

Subj:  APPEAL FROM NONJUDICIAL PUNISHMENT

1. | acknowledge receipt and have noted the contents of the second endorse-
ment on my appeal from nonjudicial punishment.

2. The appeal and all attached papers are returned for file with the record

of my case.

HN P. WILLIAMS

Appendix V(1)




5800
Ser /
6 Jul CY

From: Commanding Officer, USS BENSON (DD 895)
To: RMSN John P. Williams, USN, 434-52-9113

Subj: APPEAL FROM PUNISHMENT ICO RMSN JOHN P. WILLIAMS

1. Returned for delivery.

S

S. O. DUNN

Appendix V(2)
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5800
Ser /
T Jul CY
SECOND ENDORSEMENT on RMSN John P. Williams' Itr of 27 Jun CY
From: Commander, Cruiser-Destroyer [lotilia FIVE
To: RMSN John P. Williams, USN, 434-52-9113
Via: Commanding Officer, USS BENSON (DD 895)
Subj: APPEAL FROM PUNISHMENT 1CO RMSN JOHN P. WILIIAMS
1. Returned, appeal (granted) (denied).

2. Your appeal has been referred to » lawyer for consideration and advice
prior to my action.

3. (Statement of reasons for action on appeal and remarks of admonition and
exhortation, if desired.)

4. You are directed to return this appeal and accompanying papers to your
immediate commanding officer for filing with the record of your case.

Appendix V(3)
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I

SAMPLE

5800
Ser /
29 Jun CY

FIRST ENDORSEMENT on RMSN John P. Williams' Itr of 27 Jun CY

From: Commanding Officer, USS BENSON (DD 895)
To: Commander, Cruiser-Destroyer Flotilla FIVE

Subj: APPEAL FROM PUNISHMENT ICO RMSN JOHN P. WILLIAMS, USN,
434-52-9113

Encl: (4) NAVPERS 1626/7 with attachments thereto
(5) SR Accused’'s Service Record (Record of Performance)

1. Forwarded for action. Enclosures (4) and (5) are attached in amplification
of the appeal.

2. (Statement of facts or circumstances or other matters which are not
contained in appellant's letter of appeal and which would aid the command

acting on appeal in arriving at a proper determination. This should not be
argumentative nor in the form of a "defrnse” to the matters stated in appel-

lant's letter of appeal.)
L LZM:) ®

S. O. DUNN

See JAGMAN, § 0108c

Appendix V(4)
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From:

To:
Via:

Subj:

Ref:

Encl:

5800
27 Jun CY

RMSN John P. Williams, USN, 434-52-9113
Commander, Cruiser-Destroyer Flotilla FIVE
Commanding Officer, USS BENSON (DD 895)

APPEAL FROM NONJUDICIAL PUNISHMENT

(a)
(b)
(c)

(1)

(2)
(3)

Art. 15(e), UCMJ
Part V, para. 7, MCM, 1984
JAGMAN, § 0108

(Statements of other persons of facts or matters in mitigation
which support the appeal)

(1]

" " "

1. As provided by references (a) through (c), appeal is herewith submitted
from nonjudicial punishment imposed upon me on 25 June 19CY by CDR S. D.
Dunn, Commanding Officer, USS BENSON (DD-895) as follows:

a.

Offenses

Charge: Violation of Article 134, UCMJ

Specification: In that RMSN John P. WILLIAMS, USN, did on
board USS BENSON (DD-895) on or about 16 June 19CY unlawfully
carry a concealed weapon, to wit: a switchblade knife.
Punishment: Forfeiture of $50.00 pay

Grounds of Appeal

Punishment for the Charge is unjust because |, in fact, did not

know there was a knife in my pants pocket. The clothes were borrowed.

zm\ aninm

P. WILLIAMS

Appendix V(5)
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PREL/MINARY INQUIRY REPORT

From: Commanding Officer Date: 20 June 19CY
_ENS David S. Willis, USNR e o
1. Transmitted here\nth for preliminary inqu.rv and report by svou, including. 1f appropriate 1n the interest of justice and

discipline. the preferring of such charges as appear to sou to be sustained by expected evidence.

REMARRS OF Doy SI0ON GFFLTER (Performance of duty, rtro)

SN Williams is a good worker who is learning his rate thru on-the-job training. He needs
occasional supervision, but works willingly when assigned a job to do. I consider him
petty officer material. This is the first time he's been in trouble. /s/LT G.V. Jones

SAME OF Wi TNE i% I SATERRADT Cive CEPT NAME CF Wi TNESS TQA*E’C.RADE Civ/DEPT
Harold B. Johnson 1 cpo OPS
Robert A. Hudson _ Twol | ENG | -
RECOMMENDATION AS TO DISPOSITION: REFER T0 COURT MARTIAL FOR iR1AL DF ATTACHED CHARGES
(Complete Charge Sheet (DD Form 458) through Page 2)
X | DISPOSE QF CASE AT MAST [:] WO PUNITIVE ACTION NECESSARY OR DESIRABLE OTHER

COMMENT /lnclude data regarding avatlability of witnesses, summary of rxprrfed Fidence. ccnt s in etidence, 1f expected. Attach statementy of
witnesses, documentary evidence such as service record entries an (4 rises, 1teas cf real evidence, stc.i

SN Williams was discovered to be carrying a switchblade with a 5" blade by QMC Johnson
when he was the JOOD on 16 June. SN Williams was about to depart the ship on liberty
at approx. 1630, when QMC Johnson noticed a bulge in his front pocket. The knife was
discovered when Williams was ordered to empty his pockets. All witnesses are available.
WOl Hudson observed the incident. /s/ D. S. Willis, ENS, USNR

iNtgnature of Incestigation Officer)

ACTION OF EXECUTIVE 0FF|CER

SIONATORE 6 C T eE s

Dmsmsseo REFERRED TO CAPTAIN'S MAST /s/ R. D Il\h LLDR, USN

RIGHT TO DEMAND TRTAL BY COURT-MARTIAL

[ o (Yot applicable tu ;ervuns atta hed to or wabarked tn 1 1 rsael) _ I

1 under-rand the nonjudi-yal punishment may not be amposed on we 2 f. hefore the amposataor of such puni-hmens . [ demand an Lyen
thereof trial by -ourr-marryal. 1 therefore 1dn) {do nort demand trral by court -mactaal
Wi T T T - [“ionar e 5o e T T T
.
NA | NA

ACTION OFVCOWANDlNG OFFICER

" DISMISSED L | cowr. ow . i, 2. OR 3 DAYS
i D1SM1SSED #iTH WARNING (Not considered MJP) ! | CORRECTIOMAL CUSTODY FOR ___ _ DAYS
- —
~ ADMONITION  ORAL/IN WRITING .| REDUCTION 70 MEXT INFERIOR PAY GRADE
»——-4‘ —_—
i REPRIMAND: ORAL/IN WRITING " REDUCTION TQ PAY GRADE OF __ _ __
—— —t
i | i
, REST. TO i — _ FOR __ __ DAYS EXTRA DUTIES FOR __ _ _ DAYS
., REST. T0 _ L __FOR _____DAYS WITH SUSP. FROM OUTY " PUNISHMENT SUSPEMDED SOR . _ __ _ _
— —
foRFEITUR 10 FORFEIT § _TQ(Q . PAY PER MO. FOR 2 __ MO(S) ART. 32 (NVFSTIGATION
X —_
RECOMMENDED FOR TRIAL BY GCM
. [ —
Rk R <RIt gty [ awaroeosecm [ | awasoep sou
R T gAY T DR Er S S S LT T T R [CTres B
25 June 1¢Y ‘25 June 19CY /s/ S D. DU\\ LDR, UsN
i
| R tien eaptaned to o me and [ ounderortand bt i f T feel ohy gt e o of Lnvadie tan punyshment ot be ar st or dispropors
Chenate to b otfenaes chareed agarnat ome, Fhave the raeht o ameediar ey appeas e ot tn the rent haiehee qutharioy st han
XXXXX > days. ) ] i ) B ) e
e ]I Boawe expiatred the ot v raehe Foapieal o ke o
/s/ J. P. WILLIAMS 25 Jun19CY1 . /s/H.O. KAY 25 Junl9Cy
FINAL ADMINISTRATIVE ACTION
Sevia e e Tomade = e -
e 27 Juuw 1SCY . f Denied
ceane oo woa 28 Jun 19CY [
Thie bk ATe et WA B e it BT T A4t A A o D oA REe Teo e -
s !
- v Is/ Leg Ooff 25 Junl9Cy [s/ leg Off
25 Jun 19CY Taitiale: Coan .

NAVPERS 1626 /7 (REV 8.81(BACK)

RN LT EOEREE 05 D0 7T 2
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(CAPTAIN'S MAST) (OFFICE HOURS)
ACCUSED'S NOTIFICATION AND ELECTION OF RIGHTS
ACCUSED ATTACHED TO OR EMBARKED IN A VESSEL

(See JAGMAN 0104 (a))

Notification and election of rights concerning the contemplated Imposition of nonjudicial punishment in the case

of &1SN John P. Williams, USN , SSN 434-52-9113 . asslqned or
attached to __[JSS BENSQON (DD-895) ]

NOTIFICATION

1. In accordance with the requirements of paragraph 4 of Part V, MCM, 1984, you are hereby notified that
the commanding officer is considering imposing nonjudicial punishment on you because of the following alleged

offenses:  Ar¢. 134: Unlawfully carrying switchblade onboard,16 Jun 19CY.

(Note: Here describe the offenses, including the UCMJ article(s) allegedly violated.)

2. The allegations against you are based on the following information: St tem nts of QMC Joh on
and WOl Hudson which say you possessed the knife when epurtmg sgip

(Note: Here provide a brief summary of that Information.) at approx. 1630 on 16 J un 19CY.
3. You may request a personal appearance before the commanding officer or you may waive this right.

a. Personal earance waived. If you waive your right to appear personally before the commanding
officer, you will have the right to submit any written matters you desire for the commanding officer's
consideration in determining whether or not you committed the offenses alleged. and. if so. in determining an .
appropriate punishment. You are hereby informed that you have the right to remain silent and that anything
you do submit for consideration may be used against you in a trial by court-martial.

b. Personal appearance requested. if you exercise your right to appear personally before the
commanding officer, you shall be entitled to the following rights at the proceeding:

(1) To be informed of your rights under article 31{b), UCMJ;
(2) To be informed of the information against you relating to the offenses alleged:

(3) To be accompanied by a spokesperson provided or arranged for by you. A spokesperson is not
entitled to travel or similar expenses, and the proceedings will not be delayed to permit the presence of a
spokesperson. The spokesperson may speak on your behalf. but may not question witnesses except as the
commanding officer may permit as a matter of discretion. The spokesperson need not be a lawyer:

(4) To be permitted to examine documents or physical objects against you that the commanding
officer has examined in the case and on which the commanding officer intends to rely in deciding whether and
how much nonjudicial punishment to impose;

(5) To present matters in defense, extenuation, and mitigation orally, in writing, or both;

{6) To have witnesses attend the proceeding. including those that may be against you, if their
statements will be relevant and they are reasonably available. A witness is not reasonably available if the
witness requires reimbursement by the United States for any cost incurred in appearing. cannot appear without
unduly delaying the proceedings, or, if a military witness, cannot be excused from other important duties: and

{7) To have the proceedings npen to the public unless the commanding officer determines that the
proceedings should be closed for good cause. However, this does not require that special arrangements be
made to facilitate access to the proceeding. ‘

Appendix v (8)
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(CAPTAIN'S MAST) (OFFICE HOURS)
ACCUSED'S NOTIFICATION AND ELECTION OF RIGHTS
ACCUSED ATTACHED TO OR EMBARKED IN A VESSEL (continued)

ELECTION OF RIGHTS

4. Knowing and understanding all of my rights as set forth in paragraphs 1 through 3 above, my desires are
as follows:

a. Personal appearance . (Check one)

X | request a personal appearance before the commanding officer.

| walve a personal appearance. (Check one)
| do not desire to submit any written matters for consideration.

Written matters are attached.

(Note: The accused's walver of personal appearance does not preclude the commanding officer from
notifying the accused, in person, of the punishment imposed.)

b. _Elections at personal appearance. (Check one or more)

‘ X Irequest that the following witnesses be present at my nonjudicial punishment proceeding:

BMSN Quigley

X ! request that my nonjudicial punishment proceeding be open to the public.
[s) Leg Off s/ J. P
(Signature of witness) (Signature of accused)
H. 0. KAY, ENS, USNR 24 Jun 19CY
{Name of witness) (Date)

Appendix V(9)
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(CAPTAIN'S MAST) (OFFICE HOURS)
ACCUSED’S ACKNOWLEDGEMENT OF APPEAL RIGHTS

(CAPTAIN'S MAST) (OFFICE HOURS) ACCUSED'S ACKNOWLEDGEMENT OF APPEAL RIGHTS

t, _RMSN J. P. Williams Cssn 436-52-9113
{Name and grade of accused)
assigned or attached to USS DENSON (DD-895) . have been informed of the following
facts concerning my rights of appeal as a result of (captain's mast) (office hnurs) held on
25 Jun 19CY :

a. | have the right to appeal to {specify to whom the appeal should be addressed).

Commander, Naval Scrface Group FOUR
b. My appeal must be submittad within a reasonable time. Five days after the punishment is imposed is

normally considered a reasonable time, in the absence of unusual circumstances. Any appeal submitted
thereafter may be rejected as not timely. If there are unusual circumstances which | believe will make it
extremely difficuit or not practical to submit an appeal within the five day period. | should immediately advise
the officer Imposing punishment of such circumstances, and request an appropriate extension of time in which
to flle my appeal.

¢. The appeal must be in writing.
d. There are only two grounds for appeal; that Is:
{1) The punishment was unjust, or
(2) The punishment was disproportionate to the offense(s) for whizh it was imposed.
e. |f the punishment imposed included reduction from the pay grade of E-4 or above, or was
in excess of : arrest In quarters for 7 days. correctional custody for 7 days. forfeiture of 7 days' pay, extra

duties for 14 days, restriction for 14 days, or detention of 14 days' pay. then the appeal must Ye referred to a
military lawyer for consideration and advice before action Is taken on my appeai.

/s/ J. P. Williams 25 Jun 19CY /s/ (Leg 0ff) 25 Jun 19CY

(Signature of Accused and Date) {Signature of Witness and Date)

Appendix V(10)
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SAMPLE

USMC NJP APPEAL PACKAGE

UNITED STATES MARINE ¢ 2RPS
Schoels Company, Schools Battalion
Marine Corps Base
Camp Pendleton, California 92055

5812
21 Jul CY
From: Private John Q. Adams 456 64 5080/0311 U.S. Marine Corps
To: Commanding Officer, Schools Battalicn, Marine Corps Base,
Camp Pendleton, California 92055
Via: Commanding Officer, Schools Company, Schools Battalion, Marine Corps

Base, Camp Pendleton, California 92055
Subj: APPEAL OF NONJUDICIAL PUNISHMENT
Ref: (a) MCM, 1984

1. In accordance with reference (a), | am appealing the punishment awarded
me at company office hours on 18 July 19CY.

2. Because this was my first offense, | feel that the punishment handed down
to me at office hours was too hard and disproportionate to the offense that |

committed. Additionally, | feel that my commanding officer did not consider
my state of mind at the time | went UA.

%%/é/‘ ﬂd/a I

“JOHN Q. ADAMS

Appedix VI{(1)
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‘ UNITED STATES MARINE CORPS
Schools Company, Schools Battalion

Marine Corps Base
Camp Pendleton, California 92055

5812
23 Jul CY

FIRST ENDORSEMENT on Pvt J. A. Adams’ Itr 5812 of 21 Jul CY

From: Commanding Officer
To: Commanding Officer, Schools Battalion, Marine Corps Base,
Camp Pendieton, California 92055

Subj:  APPEAL OF NONJUDICIAL PUNISHMENT

Ref: (a) JAGMAN
{b) LEGADMINMAN

Enci: (1) Unit Punishment Book
(2) Summary of Hearing
(3) Acknowledgment of Rights Forms

1. In accordance with the provisions of references (a) and (b), the following
information setting forth a summary recitation of facts of the office hours
proceedings and a summary of the assertion of facts made by Private Adams

‘ are submitted:

a. Summary of recitation of facts

(1) Private Adams appeared at Company Office Hours on 18 July
19CY for the following offense:

Article 86, UA 1300, 5 July 18CY to 2344, 15 July 19CY,

from Schools Company, Schools Battalion, Marine Corps Base, Camp Pendleton,
California 92055.

{2) The offense was reard to Private Adams and then discussed
with him. He was asked at least twice if he understood the offense, and he

replied that he did.

(3) Private Adams rights were explained to him, and thereafter
he signed item 6 on enclosure (1).

(4) Private Adams was asked what he pled to the offense; he
pleaded guilty and was found gquilty.

(5) Private Adams was awarded reduction to Private, restriction

to the limits of Schools Company, Schools Battalion, for seven days, without
suspension from duty, and forfeiture of %25.00 pay per month for one month.

Appendix VI(2)
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Subj: APPEAL OF NONIUDICIAL PUNISHMENT ‘

b. Summary assertion of facts made by Private Adams:

The findings of guilty are appealed because he feels the punish-
ment is too harsh.

c. Basic record data
(1) Summary of military offenses:
None.

(2) Performance, Proficiency, and Conduct marks are 4.3 and
4.5, respectively.

2. In summury, Private Adams was found gnilty of the offense against the
Uniform Code of Military Justice. Subject named Marine was awe* - of regula-
tions pertaining to unauthorized absence and the steps he should have taken
to obtain leave. Private Adams’ age, length of service, SRB, and matters
presented in extenuation and mitigation were also considered in arriving at an
appropriate punishment. A brief summarization of the office hours is contained
on the attached sheet of enclosure (1).

&;«4‘“* C/V‘UMD .
ANDREW SON
Major USMC

Copy to:

Pvt Adams

NOTE: When a Marine makes an appeal, the original UPB is for-
warded as an enclosure with the commanding officer's
endorsement. A duplicate is retained by the commanding
officer pending final dispnscition. The duplicate copy
may be used as the Marine's copy upon completion of
the appeal.
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UNIT PUNISHMENT 800K (5812) 1. See Chapter 2, Marine Corps Manual for Legal Administration,
NAVMC 10132 (REV. 10-81) (8-75 edition will be used.) MCO P5800.8.
SN -1308 Ul PO (100 per pad) 2. Form is prepared for each accused enlisted person referred to

‘Staple Additional pages here.

Conmanding Officer's Office Hours.
3. Reverse side may be used to Summarize proceedings as required

by MCO P5800.8.
T, INDIVIDUAL {tast name. first name, middle initial) 2. GRADE 3. SSN
ADAMS, John Q. PFC E-2 456 64 5080
4. UNIT
ScolsCo, ScolsBn, MCB, CamPen
5 GFFENSES (To include specific circumstances and the date and place of commission of the offense.)
Art. 86: UA 1300, 5 Jul CY - 2344, 15 Jul CY, fr ScolsCo, ScolsBn, MCB, CamPen
6. | have been advised of and understand my rights under Article 31, "M. [ also have been advised of and understand my right to
demand trial by court martial in lieu of non-judicial punishment. I ) (do not) demand trial and {will) m accept
non-judicial punishment subject to my right of appeal. [ further certify that | (have) QEMOENMX been give rtunity
to consult with a military lawyer, provided at no expense to me, prior to my decision to accept non-judicial punishment.
(Date) 18 JIul CY (Signature cf accused) fg/ J. Q. ADAMS
7 The accused has been afforded these rights under Article 31, UCMJ, and the right to demand trial by court-martial in lieu of
non-judicial punishment.
(Date) 18 Jul CY (Signature of immediate CO of accused)__J/g/ A,J. JACKSON
8. FINAL DISPOSITION TAKEN AND DATE
Reduction to Pvt, restriction to limits of S€61l8Co, ScolsBn, for 7 days,
without suspension from duty, and forfeiture $25.00 per month for 1 month. 18 Jul CY
9. SUSPENSION OF EXECUTION OF PUNISHMENT, [F ANY.

None.

10. FINAL DISPOSITION TAKEN BY (Name, grade, title)

ANDREW J. JACKSON, Major, USMC, Commanding Officer

11. Upon consideration of the facts and circumstances surrounding (this offense) JOXDEXKNXIDMENR 2nd 12. DATE OF WOTICE TO
upon further consideration of the needs of military discipline in this command, | have determined ACCUSED OF FINAL
the offense(s) involved herein to be minor and properly punishable under Article 15, UCMJ, such DISPOSITION TAKEN.
punishment to be that indicated in 8 and 9.

18 Julcy

(Srqnature of 70 who took final disposition in 8 and 9) /s[ A.J. JACKSON _ S

13, The a. sed has been advised of the right of 14, Waving been advised of and understanding my right | 15. DATE OF KPPEAL,
appeal. of appeal, at this time I {intend) HOMXXXODER {F ANY.

to file an appeal.
P 21 Jul CY
18 1wl cy /S/ A.J. JACKSON 18 Jul CY /s/ J. Q. ADAMS
(Date] (Signature of CO who took {Date) (Signature of accused)
fina! action in 11)
16. DECISION ON APPEAL (IF APPEAL IS MADE), DATE THEREQF, AND SIGNATURE OF CO WHO MADE DECISION. 17. DATE OF NOTICE TO
ACCUSED OF DECISION
A .
Appeal granted. See 2d enclosure on the basic letter for decision ON APPEAL
24 Jul CY /8/ M. J. VAN BUREN 24 Jul CY
{Date) {Signature of CO making decision on appeal)
18. REMARKS 19. Final admini>trative action, as
appropriate, has been completed.
18 Jnl CY - Intent to appeal indicated. Is/ \leg Off)
8-51 Appendix VI (4)




18 Jul CY
Private John Q. Adams 456 64 5080 USMC
Summary of evidence presented:

The accused admitted to the offense contained in ltem 5. Accordingly, he was
found to have committed the alleged act of misconduct.

Extenuating or mitigating factors ronsidered: Relating to the UA, the accused
stated that he received a phone call from his brother who said he was
seriously ill and not expected to live. The accused went UA to see his
brother after getting the call. Private Adams said he was sorry for going UA
and knew it was wrong.

Based on the recommendation of his First Sergeant and his Platoon Sergeant,
and his past record, the punishment appearing in block 8 was imposed.
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(CAPTAIN'S MAST) (OFFICE HOURS)
ACCUSED'S NOTIFICATION AND ELECTION OF RIGHTS
ACCUSED NOT ATTACHED TO OR EMBARKED IN A VESSEL
RECORD MAY BE USED IN AGGRAVATION IN EVENT OF LATER COURT-MARTIAL
(See JAGMAN 0104a)

Notification and election of rights concerning the contemplated imposition of nonjudiclal punishment in the case
of PFC John Q. Adams, USMC . 8SN _456 64 5080
ScolsCo, ScolsBn, MCB, CamPen

assigned or attached to

NOTIFICATION

1. In accordance with the requirements of paragraph 4 of Part V, MCM, 1984, you are hereby notifled that
the commanding officer I8 conside-ing Imposing nonjudicial punishment on you because of the following alleged

offenses: Art. 86: UA 1300 5 Jul CY to 2344 15 Jul CY, ScolsCo, ScolsBn, MCB,CamPen

(Note: Here describe the offenses, inciuding the UCMJ article(s) allegedly violated.)

2. The allegations against you are based on the following information: gorvice record entries

documenting UA.
(Note: Here provide a brief summary of that information.)

3. You have the right to demand trial by court-martial in ¥~u of nonjudiclal punishment. if trial by
court-martial is demanded, charges could be referred for trial by court-martlal by summary, special, or
general court-martlal. If charges are referred to trial by summary court-martial, you may not be tried by
summary court-martlal over your objection. If charges are referred to a special or general court-martial you
will have the right to be represented by counsel. The maximum punishment that could be imposed if you
accept nonjudicial punishment is:

Reprimand, reduction one paygrade, forfeiture one half pay per month

for two months, 45 days extra duties, 45 days restriction.

4. {f you decide to accept nonjudiclal punishment, you may request a personal appearance before the
commanding officer or you may walve this right.

a. Personal appearance waived . it you walve your right to appear personally before the commanging
officer, you will have the right to submit any written matters you desire for the commanding officer's
consideration in determining whether or not you committed the offenses alleged, and, if so, in determining an
appropriate punishment. You are hereby Informed that you have the right to remain silent and that anything
you do submit for consideration may be used against you In a trial by court-martiai.

b. Personal appearance requested . If you exercise your right to appear personaily before the
commanding officer, you shall be entitled to the following rights at the proceeding:

(1) To be informed of your rights under article 31(b!. UCMJ:
(2) To be Informed of the information against you reiating to the offenses alleged.

(3) To be accompanied by a spokesperson provided or arranged for by you. A spokesperson is not
entitled to travel or similar expenses, and the proceedings will not be delayed to permit the presence of a
spokesperson. The spokesperson may speak on your behalf, but may not question witnesses except as the
commanding officer may permit as a matter of discretion. The spokesperson need not be a lawyer:

(4) To be permitted to examine documents or physical objects against you that the commanding
officer has examined In the case and on which the commanding officer intends to rely in deciding whether and
how much nonjudicial punishment to impose;
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(CAPTAIN'S MAST) (OFFICE HOURS) (continued)

(5) To present matters in defense, extenuation, and mitigation orally, In writing, or both;

(6) To have witnesses attend the proceeding. including those that may be against you, if their
statements will be relevant and they are reasonably available. A witness Is not reasonably available if the
witness requires reimbursement by the United States for any cost incurred In appearing. cannot appear without
unduly delaying the proceedings, or, if a military witness, cannct be excused from other important duties; and

(7) To have the proceedings open to the public unless the commanding officer determines that the
proceedings shouid be closed for good cause. However, this does not require that special arrangements be
made to facllitate access to the proceeding.

5. In order to help you decide whether or not to demand trial by court-martial or to exerclise any of the rights
explained above should you declde to accept nonjudicial punishment, you may obtain the advice of a lawyer
prior to any decislon. If you wish to talk to a lawyer. a military lawyer will be made avallable to you. either in
person or by telephone, free of charge, or you may obtain advice from a civillan lawyer at your own expense.

ELECTION OF RIGHTS

8. Knowing and understanding all of my rights as set forth in paragraphs 1 through 5 above, my desires are
as follows:

a. Lawyer . (Check one or more, as applicable)
| wish to talk to a miiitary lawyer before completing the remainder of this form.

I wisn to talk to a civillan lawyer before completing the remainder of this form.

X | hereby voluntarily, knowingly, and Intelligently give up my right to talk to a lawyer.
/s/ Legal Officer /s/ J. Q. ADAMS
{Signature of witness) (Signature of accused)

18 Jul CY

(Date}

(Note: if the accused wishes to talk to a lawyer, the remainder of this form shall not be completed until
the accused has been given a reasonabie opportunity to do 80.}

| talked to

a lawyer. on

(Signature of witness) {Signature of accused)

{Date)
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‘ (CAPTAIN'S MAST) (OFFICE HOURS) (continued)

b. _Demand for trial by court-martial . (Check one)

{ demand trial by court-martial in lieu of nonjudiclal punishment.

X | accept nonjudiclal punishment.

(Note: If the accused demands trial by court-martial the matter should be submitted to the commanding
officer for disposition.)

¢. Personal appearance . (Check one)

X | request a personal appearance before the commanding officer.
| walve a personal appearance. (Check one)
| do not desire to submit any written matters for consideration.
Written matters are attached.

(Note: The accused's walver of personal appearance does not preclude the commanding officer from
notifying the accused, In person, of the punishment imposed.)

b. Electlons at personal appearance . (Check one or mere)

——_ X Irequest that the following witnesses be present at my nonjudicial punishment proceeding:

PFC Jones

{ request that my nonjudicial punishment proceeding be open to the public.

/s/ (Leg Off) /s/ J. Q. ADAMS
{Signature of witness) (Signature of accused)
A. 0. SMITH, Cept, USMC 17 Jul CY
{Name of witness) (Date)
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(CAPTAIN'S MAST) (OFFICE HOURS)
ACCUSED'S ACKNOWLEDGEMENT OF APPEAL RIGHTS

(CAPTAIN'S MAST) (OFFICE HOURS) ACCUSED'S ACKNOWLEDGEMENT OF APPEAL RIGHTS

PVT John Q. Adams 456=64=5080

R . SSN

(Name and grade of accused)

assigned or attached to _ScolsCo, ScolsBn, MCB, CamPen | have been informed of the following

facts concerning my rights of appeal as a result of (captah s mast) (ofﬂce hours) held on
18 Jul CY :

a. | have the right to appeal to (speclfy to whom the appeal should be addressed).

Commander, ScolsBn
b. My appeal must be submitted within a reasonabie time. Flve days after the punishment Is Imposed Is

normaily considered a reasonable time, in the absence of unusual circumstances. Any appeal submitted
thereafter may be rejected as not timely. If there are unusual circumstances which | belisve will make it
extremely difficult or not practical to submit an appeal within the five day period, | shouid immediately advise
the officer imposing punishment of such circumstances, and request an appropriate extension of time in which
to fiile my appeal.

c. The appeal must be in writing.
d. There are only two grounds for appeal: that is:
(1) The punishment was unjust, or
(2) The punishment was disproportionats to the offense(s) for which it was imposed.
. If the punishment imposed included reduction from the pay grade of E-4 or above, or was
In excess of : arrest In quarters for 7 days, correctional custody for 7 days, forfeiture of 7 days’ pay. extra

dutles for 14 days, restriction for 14 days, or detention of 14 days' pay. then the appeal must be referred to a
military lawyer for consideration and advice before action is taken on my appeal.

/s/ J. Q. ADAMS 18 Jul CY /s/ (Leg Off) 18 Jul CY

(Signature of Accused and Date) (Signature of Witness and Date)
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UNITED STATES MARINE CORPS
Schools Battalion, Marine Corps Base
i..unp Pendleton, California 92055

5812
Ser /
23 Jul CY
From: Commanding Officer
To: Staff Judge Advocate, Marine Corps Base, Camp Pendleton,
California 92055

Subj: REVIEW AND ADVICE OF NJP APPEAL ICO PRIVATE JOHN Q. ADAMS
456 64 5080/0311 USMC

Ref: (a) MCM, 1984
Encl: (1) NJP Appeal Package

v. In accordance with reference (a), enclosure (1) is forwarded for review
and advice by a judge advocate.

2. It is noted that the Commanding Officer, Schools Company, Schools Bat-

talion, has the authority to promote up to and inclydi the grade of E-3.
/%f/ K‘aﬁélf/“\/

n
MARTIN VAN REN
LtCol USMC
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MEMORANDUM ENDORSEMENT

From:
To:

Subj:

1. The basic correspondence has been reviewed by a judge advocate. The
proceedings are considered to be correct in law and fact, and the punishment
awarded
committed.

2. Rejection of the appeal is recommended.

UNITED STATES MARINE CORPS
Marine Corps Base
Lamp Pendleton, California 92055

5812
24 Jul CY

Staff Judge Advocate
Commanding Officer, Schools Battalion, Marine Corps Base,
Camp Pendleton, California 92055

REVIEW AND ADVICE OF NJP APPEAL ICO PRIVATE JOHN Q. ADAMS
456 64 5080/0311 USMC

is not considered to be unjust or dispbroportionate to the offense

WILLIAM H. HARRISON
LtCol USMC

NOTE: Once the battalion commander has received a reply from
a judge advocate, his letter requesting review and
advice and the reply are not provided to the Marine.
This correspondence is retuined by the battalion.
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UNITED STATES MARINE CORPS
Schools Battalion, Marine Corps Base
Camp Pendleton, California 92055

5812
Ser /
24 Jul CY

SECOND ENDORSEMENT on Pvt J. Q. Adams’ Itr 5812 of 21 Jul CY

From: Commanding Officer

To: Private John Q. Adams, 456 64 5080/0311 U.S. Marine Corps,
Schools Company, Schools Battalion, Marine Corps Base,
Camp Pendleton, California 92055

Via: Commanding Officer, Schools Company, Schools Battalion,
Marine Corps Base, Camp Pendleton, California 92055

Subj: APPEAL OF NONJUDICIAL PUNISHMENT
1. Returned.

2. Your case has been reviewed by a judge advocate. The proceedings in
this case are considered to be correct in law and fact, and the punishment is
not considered to be unjust or disproportionate to the offense committed.
However, as an act of clemency, only so much of the punishment as provides
for reduction to private, restriction to the limits of Schools Company, Schools
Battalion, for five days without suspension from duty, and forfeiture of $25.00
per month for one month. That portion of the punishment providing for
forfeiture of $25.00 per month for one month and restriction to the limits of
Schools Company, Schools Battalion for five days without suspension from duty
is suspended for six months and, unless sooner vacated,/ will be remitted at

that time.

MARTIN VAN BUREN
LtCol USMC
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UNITED STATES MARINE CORPS
Schools Company, Schools Battalion
Marine Corps Base
Camp Pendleton, California 92055

5312

Ser /

25 Jul CY
THIRD ENDORSEMENT on Pvt J. Q. Adams' Itr 5812 of 21 Jul CY

From: Commanding Officer
To: Private John Q. ADAMS, 456 64 5080/0311 USMC

Subj: APPEAL OF NONJUDICIAL PUNISHMENT
1. Returned.

2. Action has been taken on your appeal, and your attention is invited to the
second endorsement for the final results.

3. Inasmuch as the original correspondence is to be filed in the Unit Punish-

ment Book, you are provided with a copy of your apM

ANDREW JA ON
Major USM

Copy to:
Pvt Adams

Note: Once the commanding officer has received the decision,
any necessary administrative action should be taken.
The Marine is provided with a copy of the entire appeal
package, excluding the battalion commander's letter to
the SJA and the memorandum endorsement from the SJA.
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CHAPTER IX

INTRODUCTION TO THE COURT-MARTIAL PROCESS

A Introduction. Many of the rules and procedures utilized in courts-
martial closely resemble those employed in state and Federal criminal courts.
This close parallel is dictated by Article 36, UCMJ, which states:

[P]rocedures, including the modes of proof ... in
cases before courts-martial ... may be prescribed by
the President by regulations which shall, so far as ...
practicable, apply the principles of law and the rules
of evidence generally recognized in the trial of criminal
cases in the U. S. district courts, but which may not
be contrary to or inconsistent with this Chapter.

The result of this delegation of authority by the Congress to the
President is the Manual for Courts-Martial, 1984. Military necessity has
dictated certain procedures in the MCM which are quite different than civilian
Federal practice. These differences are implicitly recognized and authorized
by the last phrase of Article 36, UCMJ, quoted above. The chief ways in
which these differences manifest themselves are in the procedural steps neces-
sary to create a court-martial and to bring a case before the court.

B. Prerequisites to court-martial jurisdiction. "Jurisdiction” is the
power to hear and to decide a case. In a criminal prosecution in state and
Federal courts, the jurisdiction of these courts is specified by statutes which
generally focus upon the geographical area within which the offense must
occur. In the military, however, jurisdiction of the court is established by
five prerequisites which are unique to the military. See R.C.M. 201(b), MCM,
1984 [hereinafter R.C.M. ___].

1. The court must be properly convened (i.e., a convening
order must be properly executed) and the case must be properly referred for
trial to that convening order.

2. The court must be properly constituted (i.e., all necessary
parties must be properly appointed and present).

3. The court must have jurisdiction over the person (i.e., the
offense must occur and action must be initiated with a view toward prosecution
at some time between a valid enlistment and a valid discharge).

4. The court must have jurisdiction over the offense (i.e., have
authority to try the type of offense charged).
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3. Each charge before the court-martial must be referred to it
by competent authority.

Note that, unlike the jurisdiction of a Federal court, the jurisdiction of
a court-martial is not totally dependent upon where the offense was committed,
since Article 5, UCMJ, states that the UCMJ is applicable "in all places.”

C. Discussion. Proper convening procedures and the constitution of
summary, special, and general courts-martial are discussed in detail in the
following chapters, as these requirements and procedures vary with each type
of court-martial. The requirements of jurisdiction over the person and juris-
diction over the offense vary only slightly among the three types of courts.
These differences are discussed in detail below as well. It is important to
note at this point that certain minimum criteria must be met before a criminal
offense may be brought before any court-martial (i.e., jurisdiction of the court
must exist over the person and the offense). Only if these two prerequisites
are met can the decision be made as to which of the three courts shnuld decide
a particular case.

1. Jurisdiction_over the person. Jurisdiction over the person

normally commences with a valid enlistment and ends with delivery of valid
discharge papers.

a. Enlistment. In m st cases, there is little doubt that
the accused is in the military (i.e., he has validly enlisted). However, even
when there is no valid enlistment, the accused may still be subject to court-
martial jurisdiction. [f an enlistment ceremony has occurred, but is for some
reason invalid, the doctrine of constructive enlistment may apply: one who
acts as if he js in the military, accepts the pay and bLenefits, and wears the
uniform is deemed to be in the military even though his original enlistment is
invalid for some reason. Article 2 of the UCMJ now provides a statutory
constructive enlistment with four basic requirements as follows:

(1)  Voluntary submission to military authority;

(2) minimum age and mental competency standards
(No one under age 17 may be subject to military jurisdiction by force of law.};

(3) receipt of military pay or allowances; and
(4) performance of military duties.

If these requirements are met, a person is subject to
the UCMJ until properly discharged -- despite any recruiting defect.

b. Discharge. The possibility of the exercise of military
jurisdiction ends with the delivery of a discharge certificate with tlie intent to
effect separation. This is true even though the offense was committed while
on active duty.




Three potential exceptions exist to the general rule
that delivery of a discharge certificate with the intent to separate the member
ends military jurisdiction over the person. First, in the very unusual case
contemplated by Article 3(a), UCMJ (serious offenses committed overseas),
jurisdiction will continue into a subsequent enlistment. Second, when a person
is discharged before the expiration of his term of enlistment for the purpose
of reenlistment (and, thus, there has been no interruption of his active
service), court-martial jurisdiction exists to try the member for offenses
committed during the prior enlistment. Note, however, that jurisdiction is

terminated by a discharge at the end of an enlistment even though the service-
member immediately reenters the service. Third, if a person fraudulently

obtains the delivery of the discharge papers, jurisdiction is not lost.

To meet this problem, the government must insure that
an individual approaching the end of his enlistment and suspected of an
offense is not discharged. The individual should be placed on "legal hold" and
the government must also take certain steps to retain jurisdiction over an
individual. Examples of actions which are sufficient to retain jurisdiction
beyond the expiration of enlistment date a:e: apprehension, confinement, and
preferral of charges. R.C.M. 202(c)(2). Congress originally attempted to
authorize the military to try persons for certain serious offenses even though
they had since been discharged and had become civilians. See, for example,
Article 3, UCMJ, and the accompanying note. This and similar attempts,
however, generally have been held to be unconstitutional.

2. Jurisdiction over the offense. Article 5, UCMJ, states that
the Code applies "in all places.” Previously, this jurisdiction was limited by
2 requirement of a service connection between the military and the offense
charged. A recent Supreme Court decision has eliminated the "service-
connection” prerequisite for court-martial jurisdiction. Consequently, the
jurisdiction of a court-martial over a particular offense depends solely on the
accused’s status as a member of the armed forces at the time of offense and
not on the service connection of the offense charged.
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CHAPTER X
THE SUMMARY COURT-MARTIAL

INTRODUCTION. A summary court-martial is the least formal of the three
types of courts-martial and the least protective of individual rights. The
summary court-martial is a streamiined trial process involving only one officer
who theoretically performs the prosecutorial, defense counsel, judicial, and
member functions. The purpose of this type of court-martial is to dispose
promptly of relatively minor offenses. The one officer assigned to perform the
various roles incumbent on the summary court-martial must inquire thoroughly
and impartially into the matter concerned to ensure that both the United States
and the accused receive a fair hearing. Since the summary court-martial is a
streamlined procedure providing somewhat less protection for the rights of the
parties than other forms of court-martial, the maximum imposable punishment
is very limited. Furthermore, it may try only enlisted personnel who consent
to be tried by summary court-martial.

As the summary court-martial has no "civilian equivalent,” but is
strictly a creature of statute within the military system, persons unfamiliar
with the military justice system may find the procedure something of a paradox
at first blush. While it is a criminal "proceeding” at which the technical rules
of evidence apply and at which a finding of guilty can result in loss of liberty
and property, there is no constitutional right to representation by counsel and
it, therefore, is not a truly adversarial proceeding. The United States
Supreme Court examined the summary court-martial procedure in Middendorf v.
Henry, 425 U.S. 25 (1976), and held that summary court-martial was not a
"criminal prosecution” within the meaning of the sixth amendment. The
Supreme Court cited its rationale previously expressed in Toth v. Quarles,
350 U.S. 11 (1955):

[1]t is the primary business of armies and navies to
fight or be ready to fight wars should the occasion
arise. But trial of soldiers to maintain discipline is
merely incidental to an army's primary fighting func-
tion. To the extent that those responsible for per-
formance of this primary function are diverted from it
by the necessity of trying cases, the basic fighting
purpose of armies is not served . . . [M]ilitary tribu-
nals have not been and probably never can be consti-
tuted in such way that they can have the same kind
of qualifications that the Constitution has deemed
essential to fair trials of civilians in federal courts.
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CREATION OF THE SUMMARY COURT-MARTIAL

A. Authority to convene. A summary court-martial is convened
(created) by an individual authorized by law to convene summary courts-
martial. Article 24, UCMJ, R.C.M. 1302a, MCM, 1984, and JAGMAN, § 0115b,
indicate those persons who have the power to convene a summary court-martial.
Commanding officers authorized to convene general or special courts-martial are
also empowered to convene summary courts-martial. Thus, the commanding
officer of a naval vessel, base, or station; all commanders and commanding
officers of Navy units or activities; commanding officers of Marine Corps
battalions, regiments, aircraft squadrons, air groups, barracks, etc. have this
authority.

The authority to convene summary courts-martial is vested in the
office of the authorized command and not in the person of its commander.
Thus, Captain Jones, U.S. Navy, has summary court-martial convening author-
ity while actually performing his duty as Commanding Officer, USS BROWNSON,
but loses his authority when he goes on leave or is absent from his command

for other reasons. The power to convene summary courts-martial is non-
delegable and in no event can a subordinate exercise such authority "by
direction.” When Captain Jones is on leave from his ship, his authority to

convene summary courts-martial passes to his temporary successor in command
(usually the executive officer) who, in the eyes of the law, becomes the acting
commanding officer.

Commanding officers or officers in charge not empowered to con-
vene summary courts-martial may request such authority by following the
procedures contained in JAGMAN, § 0115b.

B. Restrictions on authority to_convene. Unlike the authority to

impose nonjudicial punishment, the power to convene summary and special
courts-martial may be restricted by a competent superior commander.
JAGMAN, § 0116a(1). Further, the commander of a unit which is attached to
a naval vessel for duty therein should, as a matter of policy, refrain from
exercising his summary or special court martial convening powers and should
refer such cases to the commanding officer of the ship for disposition while
the unit is embarked therein. JAGMAN, § 0116b. This policy does not apply
to commanders of units which are embarked for transportation only. Finally,
JAGMAN, § 0116d, requires that the permission of the officer exercising
general court-martial jurisdiction over the command be obtained before imposing
nonjudicial punishment or referring a case to summary court-martial for an
offense which has already been tried in a state or foreign court. Offenses
which have already been tried in a court deriving its authority from the United
States may not be tried by court-martial, nor can nonjudicial punishment be
awarded for these offenses. JAGMAN, § 0116d(4).

It is important to note that, aven if the convening authority or the
summary court-martial officer is the acrn<er, the jurisdiction of the summary
court-martial is not affected and it is disrretionary with the convening author-
ity whether to forward the charges to a superior authority or to simply
convene the court himself. R.C.M. 1307(b), MCM, 1984 [hereinafter R.C.M.

].
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C. Mechanics of convening. Before any case can be brought before
a summary court-martial, the court mus! be properly convened (created). It
is created by the order of the convening authority detailing the summary
court-martial officer to the court. R.C.M. 504(d)(2) requires that the conven-
ing order specify that it is a summary court-inartial and designate the summary
court-martial officer. Additionally, the convening order may designate where
the court-martial will meet. If the convening authority derives his power from
designation by SECNAV, this should also be stated in the order. JAGMAN,
§ 0121, further requires that the convening order be assigned a court-martial
convening order number; be personally signed by the convening authority; and
show his name, grade, and title (including organization and unit).

While R.C.M. 1302(c) authorizes the convening authority to convene
a summary court-martial by a notation on the charge sheet signed by the
convening authority, the better practice is to use a separate convening order
for this purpose. Appendix 6b of the Manual for Courts-Martial, 1984, con-

tains a suggested format for the summary court-martial convening order, and
a completed form is included at the end of this chapter.

The original convening order should be maintained in the command
files and a copy forwarded to the summary court-martial officer. The issuance
of such an order creates the summary court-martial which can then dispose of
any cases referred to it. Confusion can be avoided by maintaining a standing
summary court-martial convening order to insure that a court-martial exists
before a case is referred to it. The basic rule is that a court-martial must be
created first and only then may a case be referred to that court.

D. Summary court-martial_officer. A summary court-martial is a one-
officer court-martial. As a jurisdictional prerequisite, this officer must be a
commissioned officer, on active duty, and of the same armed force as the
accused (The Navy and Marine Corps are pait of the same armed force: the
naval service). R.C.M. 1301(a). Where practicable, the officer's grade should
not be below 0-3. As a practical matter, the summary court-martial should be
best qualified by reason of age, education, experience, and judicial tempera-
ment as his performance will have a direct impact upon the morale and disci-
pline of the command. Where more than one commissioned officer is present
within the command or unit, the convening authority may not serve as summary
court-martial. When the convening authority is the only commissioned officer
in the unit, however, he may serve as summary court-martial, and this fact
should be noted in the convening order attached to the record of trial. In
such a situation, the better practice would be to appoint a summary court-
martial officer from outside the command, as the summary court-martial officer
need not be from the same command as the accused.

The summary court-martial officer assumes the buirden of prosecu-
tion, defense, judge, and jury as he must thoroughly and impartially inquire
into both sides of the matter and ensure that the interests of both the govern-
ment and the accused. are safeguarded and that justice is done. While he may
seek advice from a judge advocate or legal officer on questions of law, he may
not seek advice from anyone on questions of fact, since he has an independent
duty to make these determinations. R.C .M. 1301(b).

103




E. Jurisdictional limitations: persons. Article 20, UCMJ, and R.C.M.
1301(c) provide that a summary court-martial has the power (jurlsdlctlon) to
try only those enlisted persons who consent to trial by summary court-martial.
The right of an enlisted accused to refuse trial by summary court-martial is
absolute and is not related to any corresponding right at nonjudicial punish-
ment. No commissioned officer, warrant officer, cadet, aviation cadet and
midshipman, or person not subject to the UCMJ (Article 2, UCMJ) may be tried
by summary court-martial. The forms at the end of chapter VIII (Appendix
IV-a, b) may be used to document the accused's election regarding his right
to refuse trial by summary court-martial.

The accused must be subject to the UCMJ at the time of the
offense and at the time of trial; otherwise, the court-martial lacks jurisdiction
over the person of the accused. See Chapter IX, supra.

F. Jurisdictional limitations: offenses. A summary court-martial has
the power to try all offenses described in the UCMJ except those for which a
mandatory punishment beyond the maximum imposable at a summary court-
martial is prescribed by the UCMJ. Cases which involve the death penalty are
capital offenses and cannot be tried by summary court-martial. See R.C.M.
1004 for a discussion of capital offenses. Any minor offense can be disposed
of by summary court-martial. For a discussion of what constitutes a minor
offense, refer to Chapter VI, supra.

In 1977, the United States Court of Military Appeals ruled that the
jurisdiction of summary courts-martial is limited to "disciplinary actions con-
cerned solely with minor military offenses unknown in the civilian society."”
United States v. Booker, 3 M.J. 443 (C.M.A. 1977). Read literally, this
would have precluded summary courts-martial from trying civilian crimes such
as assault, larceny, drug offenses, etc. Following a reconsideration of that
decision, the court rescinded that ruling and affirmed that "'with the exception
of capital crimes, nothing whatever precludes the exercise of summary court-
martial jurisdiction over serious offenses in violation of the Uniform Code of
Military Justice.” _United States v. Booker, 5 M.J. 246 (C.M.A. 1978).

REFERRAL TO SUMMARY COURT-MARTIAL

A. Introduction. In this section, attention will be focused on the
mechanism for properly getting a particular case to trial before 7 summary
court-martial. The basic process by which a case is sent to any court-martial
is called "referral.” Appendix Il is a completed charge sheet.

B. Preliminary_inquiry. Every court-martial case begins with either

a complaint by someone that a person subject to the UCM! has committed an
offense or some inquiry which results in the discovery of misconduct. See
Chapter VI, supra. In any event, R.C.M. 303 impuses upon the officer
exercising immediate nonjudicial punishment (Article 15, UCMJ) authority over
the accused the duty to make, or cause to be made, an inquiry into the truth
of the complaint or apparent wrongdoing. This investigation is impartial and
should touch on all pertinent facts of the case, including extenuating and
mitigating factors relating to the accused. Either the preliminary investigator
or other person having knowledge of the facts may prefer formal charges
against the accused if the inquiry indicates such charges are warranted.
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